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Tarp Nationat Bank or Sr. Lours, Respondent, vs. Taomas 
ALLEN, ef al., Appellants. 


1. Banks—Checks—Forgery of —Payment by mistake—Notice of forgery money 
may be recovered back, when.—A bank having paid to a stranger a check 
drawn upon a sister bank, collects from the latter the amount of the check. 
The paper turns out to have been forged, but at the time of payment, neither 
bank is aware of, or has reason to suspect the fact. The next day the pay- 
ing bank ascertains the forgery, and on that day or the one succeeding, noti- 
fies the other bank of the fact. Held, that the notification is given in a reason- 
able time and that the money may be recovered back. 

The general rule is that if in view of all the circumstances the party is not 
negligent in ascertaining or communicating notice of the fraud, he may so re- 
cover. And it seems that no other general limitation as to time of notice ean 
be adopted. 

The above case is distinguishable from one in which the paper presented pur- 
ports to be the note of the bank itself—where the bank may be remediless. 
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Appeal from St. Louis Circuit Court. 
Dryden & Dryden, for Appellants. 


I, The notice was too late. (2 Pars. N. & B., 598 ; 29 Barn. 
& Or. 908, 9; 3 Id., 428.) 

If. Both parties being equally ignorant and innocent, plain- 
tiff must remain the loser. (Gloucester Bank vs. Salem Bank, 
17 Muss., 42; Price vs. Neale, 3 Burr., 1355; Smith vs. Mer- 
eer, 6 Taunt., 81.) 


Sharp & Broadhead, for Respondent. 


One who pays money on forged paper, by discounting or 
eashing it, can always recover it back, provided that he has not 
contributed to the mistake by his own fault or negligence, and 
that by an immediate or sufficiently early notice he has ena- 
bled the party te whom he paid it to indemnify himself as 
far as possible. (2 Pars. N. & B., 597; Wilkerson vs. John- 
son, 3 Barn. & Cr., 434.) 

What is reasonable time will depend on circumstances. 
At all events, it is not the day of payment, nor the day after. 
Reasonable diligence is all that can be required. (2 Pars. N. 
& B., 599; Canal Bank vs. Bank of Albany, 1 Hill, 287; Me- 
Elvoy vs. South. Bank Ky., 1MLa. An., 458.) 

In the case of United States Bank vs. The Bank of 
Georgia, (10 Wheat., 339) the case was not parallel. The Bank 
issued the notes in question. The Bank was bound to know its 
own notes. So in the case of Gloucester Bank vs. Salem Bank 
(17 Mass.. 33), the banking company paid notes on which the 
name of the president had been forged, and it was held that 
the bank was bound to know the signature of its president. 





Waener, Judge, delivered the opinion of the court. 


This was a suit to recover the amount of a check drawn on 
and paid by the plaintiff, but altered before payment. 

The facts, as they appear from the record, are substantially 
these: Thomas Rhodus & Oo., a business firm keeping their 
accounts with the plaintiff, drew a check on it for $20, pay- 
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able to a stranger. On the day of the date of the check, a 
stranger, representing himself as an employee of Rhodus & 
O»., appeared at the counter of the defendants, who were pri- 
vate bankers, and negotiated for the purchase of a quantity 
of gold to be paid for in currency, and then retired. After- 
wards during the same day this stranger returned to defend- 
ant’s banking house, bringing with him what purported 
to be the check of Rhodus & Co., payable to defendants for 
the exact amount in currency required to pay for the gold pre- 
viously negotiated for, and delivered the check to the defend- 
ants, who then and there delivered to him the gold contracted 
for. This oceurred during business hours on Wednesday. 
The next day (Thursday) the defendants presented and the 
plaintiff paid the check, the defendant’s name being indorsed 
thereon. The check paid was the same that was drawn by 
Rhodus & Co., and which before it reached defendants was 
altered by substituting $368.33 for twenty dollars, and the 
name of defendants as payees instead of the original payee. 
There was nothing in the appearance of the check, nor in the 
conduct of any one connected with the transaction calculated 
to excite suspicion. The plaintiffs evidence showed that it 
discovered the forgery the next day after it paid the check and 
immediately on the same day notified the defendants of the 
forgery, whilst on the other hand the defendants’ witnesses 
testified that they received the notice the second day after 
payment. 

The case was tried before the court without the interven- 
tion of a jury, and at the instance of the plaintiff three dec- 
larations of law were given : First, The defendants were bound 
to the use of ordinary diligence in the discovery of the 
forgery, and if it appeared from the evidence that the defend- 
ants were guilty of negligence in failing to discover the forgery, 
and that plaintiff paid the amount of the draft to the defend- 
ants in ignorance of the fact that it was a forgery, then plain- 
tiff wasentitled to recover; Second: If plaintiff paid the 
draft to defendants without knowing it to be forged and with- 
out any reasonable cause to believe it to be a forgery, but sup- 
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posing it to be a genuine draft for the amount of money call- 
ed for on its face, the plaintiff is entitled to recover, provi- 
ded notice was given to defendants of the fact within a rea- 
sonable time after the discovery of the forgery ; Third: If the 
notice of the fact of forgery was given to defendants on the 
day it was discovered by plaintiff, although it may have been 
two days after the payment of the draft, the court will hold 
that such notice was within a reasonable time. The defend- 
ants then asked the court to declare the law to be that upon 
the evidence and the facts admitted by the parties the plain- 
tiff was not entitled to recover. This declaration was refused 
and a judgment was then rendered for plaintiff. 

It seems to be well settled that money erroneously paid, or 
allowed, under mutual ignorance or mistake of facts, may be 
recovered back. The cases founded on mistake seém to rest 
on this principle ; that if parties, believing that a certain state 
of things exists, come to an agreement with such belief for its 
basis, on discovering their mutual error, they are remitted to 
their original rights. (Mowat vs. Wright; 1 Wend., 335, 
62, per Savage, Ch. J.) As money paid under a mistake of 
fact may always be recovered back, one who pays money on 
forged paper, by discounting or cashing it, can always recover 
it back, provided he has not materially contributed to the mis- 
take himself, and has given a sufficiently early notice of the 
mistake to the other party after he has discovered it. As t 
what is a sufficiently early notice, or in other words, reason 
able time, there has been considerable difference of opinion. 
In the earlier English cases it was strictly held that the payor 
could not recover back the money unless he gave notice on 
the very day of the payment, and before any change of cir- 
cumstances. (2 Pars. N. & B., 598, and note.) 

But in this country this doctrine has not generally prevailed. 
The American courts have mostly repudiated it, and the ac- 
cepted rule is that the payor must be allowed a reasonable 
time to detect the forgery and demand restitution. What 
will amount to a reasonable time will greatly depend on the 
circumstances of each particular case. It is conceded, at all 
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events, that it is not necessarily the very day of payment, nor 
the day after. For one who passes a forged bill, it is said, 
cannot avoid his liability on pretence of delay in detecting 
the forgery and giving notice; and reasonable diligence is all 
that can be required. Therefore where no negligence is im- 
putable to the drawee in failing to detect the forgery, want of 
notice within the time which ordinarily charges previous par- 
ties on negotiable paper is excused, provided it be given to 
the holder as soon as the forgery is discovered. (2 Pars. N. 
& B., 599; Canal Bank vs. Bank of Albany, 1 Hill, 287; U. 
8. Bank vs. Bank of Georgia, 10 Wheat., 333; Bank of Com- 
merce vs. Union Bank, 3 Comst., 230; Espy vs. Bank of Cin- 
cinnati, 18 Wall., 604.) 

In the ease of Espy vs. Bank of Cincinnati. (18 Wall., 604), 
Stall and Meyer, customers and depositors with the First 
National Bank of Cincinnati, made their check on that bank 
for the sum of $26 50, payable to the order of Mrs. E. Hart, 
and delivered it to a stranger to all the parties to the transac- 
tion, out of which the controversy arose. The man erased 
the name of the payee, and the amount for which it was given, 
and inserted the name of “Espy, Heidelbach & Oo., bankers 
and brokers,” and also the sum of $3,920, and passed it to Espy, 
Heidelbach & Co., in payment of bonds and gold which he 
purchased of them. The check was paid by the bank through 
the clearing-house, and the next day the fraud was discovered, 
and the bank made a demand on Espy, Heidelbach & Co. for 
the amount as paid through a mistake. Judge Miller writing 
the opinion of all the judges, after making the above state- 
ment of facts, said: “If this were all the ease there could be 
no doubt of their right to recover. The principle that money 
so paid under a mistake of the facts of the case can be recov- 
ered back is well settled, and in the case of raised or altered 
checks so paid by banks on which they were drawn there are 
numerous well considered cases where the right to recover has 
been established, when neither the party receiving nor the 
party paying has been in any fault or blame in the matter.” 
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In that case as in this, the fraud was not discovered till the 
day after the payment was made, and it is not shown when 
the notice was given, and no point appears to have been made 
npon it. The case is the latest on the subject and gives the 
great weight of the national tribunal in opposition to the early 
English cases, and in favor of the predominant American doc- 
trine. 

In the case of the Canal Bank vs. Bank of Albany (1 Hill, 
287), the payment was made on a forged indorsement, on the 
28th of March, 1839, and on the 7th day of June thereafter the 
plaintiff called on the defendants and asked to have the money 
refunded, notifying them, at the same time, of the forgery ; 
and it was decided that they were entitled to recover. Mr. 
Justice Cowen examined the English cases and strongly dis- 
approved of them, and in the course of diis opinion said : 

“ But I am not willing to concede that delay in the ab- 
stract, as seems to be supposed, can deprive the party of his 
remedy to recover back money paid under the circumstances 
before us. It is said that the defendants had indorsers behind 
them; and by delay they were prevented from charging them 
by giving reasonable notice. Admit this to be so. The plain- 
tiffs did not stand in the relation of aholder. They were the 
drawees, and advanced the money by way of payment. They 
would never, therefore, think of notice to the defendants tiil 
they accidentally discovered the forgery. If there had been 
any unreasonable delay after such discovery, another question 
would be presented.” (S. P. Bank of Commerce vs. Union 
Bank, 3 Comst., 230; Kingston Bank vs. Ettinge, 40 N. Y., 
391.) 

In Koontz vs. Central National Bank, (511 Mo., 275) the 
draft was paid by mistake in July and no notice was given to 
the defendant of the error till the following December, and 
we held that the plaintiff might still recover. The cases of 
the U.S. Bank vs. Bank of Georgia, (10 Wheat., 333) and 
the Gloucester Bank vs. The Salem Bank, (17 Mass., 33) are 
strongly relied on by the counsel for the defendants in this 
court. They were both cases where the banks had received 
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their own notes in payment. In the United States Bank vs, 
Bank of Georgia, the parties had had mutual dealings, and 
the latter received a quantity of its own notes in payment of 
a balance. It appeared that part of these notes were forged, 
and it retained them nineteen days without notifying the 
plaintiffs of the fact. The court admitted that the modern 
authorities, in a strong manner, asserted that a payment re- 
ceived in forged paper or in base coin was not good, and if 
there was no negligence in the party he might recover back 
the consideration ; but they distinguished the case. They 
proceeded upon the theory that the notes in question were 
not the notes of another bank or the security of a third per- 
son, but they were received and adopted by the bank as its 
own genuine notes in the most absolute and unconditional 
manner. They were treated as cash, and carried to the credit 
of the plaintiff, in the same manner as if they had been genn- 
ine notes or coin. It was deemed that considerations of 
public convenience and policy would authorize a distinction 
between cases where a bank receives forged notes purporting 
to be its own, and those where it receives the notes ef other 
banks in payment or upon general deposit. It has the bene- 
fit of circulating its own notes as currency, and commanding 
thereby the public confidence. It is bound to know its own 
paper and provide for its payment, and must be presumed to 
use all reasonable means, by private marks and otherwise, to 
secure itself against forgeries and impositions. Under such 
circumstances, the receipt by a bank of forged notes, purport- 
ing to be its own, must be deemed an adoption of them. It 
has the means of knowing if they are genuine; if these 
means are not employed, it is evidence of that neglect of 
duty which the public have a right to require. But whilst 
laying down the above propositions as controlling the par- 
ticular case, the doctrine was recognized, that in relation to 
forged bills of third persons received in payment of a debt, 
a recovery may be had if notice is given within a reasonable 
time. 
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The case of the Gloucester Bank vs. The Salem Bank, was 
where forged notes of the latter had been paid to the former, 
and upon a subsequent discovery the amount was sought to 
be recovered back. No notice was given of the doubtful 
character of the notes until fifteen days after their receipt, 
and no actual averment of forgery until about fifty days. The 
notes were in & bundle when received, which had not been 
examined by the cashier until after a considerable time had 
elapsed. The court said: “ The true rule is, that the party 
receiving such notes must examine as soon as he has oppor- 
tunity, and return them immediately. If he does not, he is 
negligent, and negligence will defeat his right of action. 
This principle will apply in all cases where forged notes have 
been received, but certainly with more strength where the 
party receiving them is the one purporting to be bound to 
pay. For he knows better than any other whether they are 
his notes or not, and if he pays them or receives them in pay- 
ment, and continues silent after he has had sufficient oppor- 
tunity to examine them he should be considered as adopting 
them as his own.” 

Neither of these eases are in opposition to the principles of 
law announced previously in this opinion, but they are rather 
confirmatory of them. The court has found here that the 
plaintiff paid the forged draft under a mistake of fact, and its 
right to recover is undoubted. 

The discovery of the forgery was made on the next day 
after payment, and whether the defendant was notified on 
that day or the next succeeding, in either event we think it 
was within a reasonable time. A point has been raised here 
that there was no offer to return the draft, but that does not 
appear to have been raised in the pleadings or passed upon 
in the court below. 

We think the judgment should be affirmed; the other 
judges coneur. 
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Srare oF Missourt, Respondent, vs. Richarp Bropericx, 
Appellant. 


1. Criminal law—Robbery—Snatching watch chain, ete.—It appeared that 
defendant coming unexpectedly upon the prosecutor, snatched his watch 
chain with such violence, as to tear it away from the watch and from the but- 
ton hole. The owner endeavored to recover the chain but failed, defendant 
striking him and making his escape. Held, that the facts showed a case of 
robbery in the first degree. 

Rebbery— Violence and fear as characterizing the offense—If force be used, 
fear is not an essential ingredient of thecrime of robbery. The statute (Wagn, 
Stat., 456, 2 20) is in the disjunctive. And if the violence is sufficient to carry 
out the intent, its degree, aside from this criterion, is not a matter of much 


ad 


importance in characterizing the offense. 
Appeal from St. Louis Criminal Court. 
J. D. Johnson, for Appellant. 


I. The snatching of the chain with merely force enough to 
break it from the watch, and straighten the hook in the but- 
ton hole, is not the violence intended by the statute. (1 
Russ. Crim., pp. 67, 72, 871, note c.; Rose. Crim. Ev., [Ed. 
1836] pp. 734, 740, 898; 2 Fost., 708; 2 East P. C., 702; 
State vs. Jolins, 5 Jones, N.C., 164; People vs. Hall, 6 Park. 
Cr. Rep., 651; McClosky vs. People, 5 Park. Or. Rep., 307.) 

Il. The violence, to constitute robbery, should oceur be- 
fore the taking, and induce the surrender, (Wagn. Stat., p. 
456, § 20; Whart. Am. Crim. Law, § 1695; Barb. Crim. Law, 
144; State vs. Johns, supra.) 


J. C. Normille, for Respondent, cited 1 Bish. Crim. Law, 
§ 1167; 2 Whart. Crim. Law, (6 Ed.) § 1701; People vs. 
McClosky, 5 Park., 299, and the People vs. Hall, 6 Park., 643. 


Waener, Judge, delivered the opinion of the court. 


The accused was indicted and convicted of robbery in the 
first degree, and the facts show that at about two o’clock in 
the night time, the prosecutor was walking along one of the 
streets in the city of St. Louis, and that he had exposed on 
his person a watch chain, one end of which was fastened by 
a hook to the button hole of his vest, and the other to a watch 
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in his vest pocket ; that defendant and another person came 
out of an alley and walked across the pavement in front of 
the prosecutor, and that defendant suddenly turned around 
and, without saying anything, seized prosecutor’s watch chain, 
and in doing so, broke it loose from the watch and the but- 
ton hole; that the prosecutor endeavored to recover the chain 
but did not sueceed, as the defendant in the altercation struck 
him, and he then ran. Immediately thereafter a policeman 
arrested the defendant and took the watch chain away from 
him. 

The court instructed the jury in reference to the crime of 
robbery in the first degree, essentially in the language of the 
statute, and its charge in this regard was entirely unexcep- 
tionable ; but at the request of the State, it gave the further 
declaration that the violence which constituted robbery, as 
charged in the indictment, was sustained by the proof of force 
used by the defendant sufficiently great to break the chain, 
and by the exercise of such violence in taking and carrying 
uway the property in question. 

It is now contended that the instruction just referred to 
was erroneous, and that the conviction was wrong, because it 
did not appear that any threats or intimidation were used 
previous to the taking of the property, or that the prosecutor 
was put in fear of immediate injury to his person. The 
statute declares that “every person who shall be convicted of 
feloniously taking the property of another from his person, or 
in his presence, and against his will, by violence to his per- 
son, or by putting him in fear of some immediate injury to 
his person, shall be adjudged guilty of robbery in the first 
degree.” (1 Wagn. Stat., p. 456, § 20.) The statute has made 
no new distinction nor declared any new principle. At com- 
mon law, robbery was defined to be the felonious and forcible 
taking of the property of another from his person, or in his 
presence, against his will, by violence, or by putting him in 
fear. (2 Whart. Crim. Law, [6th Ed.] § 1695.) 

Upon this Mr. East observes “that no sudden taking of a 
thing unawares from the person, as by snatching anything 
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from the hand or head, is sufficient to constitute a robbery, 
unless some injury be done to the person, or unless there be 
some previous struggle for the possession of the property.” 
2 East P. C., 708), and such is the ruling of the New York 
Court. (McClosky vs. The Poople, 5 Park. 299; The People 
vs. Hall, 6 Park. 642.) But in the later editions of Hawkins 
(1 Hawk. P. C., Curw. Ed.. p. 214, § 9), it is said to be rob- 
bery to suatch a basket of linen suddenly from the head of 
another, and Mr. Bishop declares the true doctrine to be, that 
such snatching will constitute robbery, provided, the article 
is so attached to the person or clothes as to create resistance, 
however slight, not otherwise. (1 Bishop Crim. Law, 5 Ed., 
§ 1176.) Accordingly, where a watch was fastened to a steel 
chain passing around the neck of the owner; one who 
snatched it away, breaking the chain, was held to be guilty of 
the offense ; “for” it was said “the prisoner could not ob- 
tain the watch at once, but had to overcome tlie resistance 
the steel chain made, and actual force was used for the pur- 
pose.” (Rex vs. Mason, Russ. & Ry., 419.) In the State ve. 
McOune (5 R. L., 60), the prisoner, whilst walking in a pub- 
lie street by night with a stranger with the pretended purpose 
of guiding him to a livery stable, where he might obtain a 
conveyance, suddenly seized the watch of the stranger, which 
was in his vest pocket, with violence enough to break the silk 
ribbon watch guard about his neck, and exclaiming : “ Damn 
you! I will have your watch,” fled with it, pursued by 
the stranger. It was held that the offense was robbery as dis- 
tinguished from stealing from the person, notwithstanding 
the stranger, who was a witness, could not swear that he 
feared anything at the time, except the loss of his watch. (See 
also McDaniel vs. The State, 8 Sm. & M., 401; Com. vs. Shel- 
ling, 4 Binn., 379.) 

Whilst to constitute a robbery there must be a felonious 
taking of property from the person of another by force, either 
actual or constructive. by threatening words or gestures, yet 
if force be used, fear is not an essential ingredient. If there 
be violence sufficient to effect and carry out the evil intent, 
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its degree cannot be of much importance in characterizing 
the crime. In the present case the taking was effected by 
force. The prisoner placed himself unawares immediately in 
front of the prosecutor and snatched the chain with the pur- 
pose of getting the watch. The violence used was suffivient 
to overcome the resistance of the chain, and break it from the 
watch and straighten out the hook which fastened it in the 
button hole. The violence was open, and the property was re- 
tained by force, for the prosecutor was struck by the defend- 
ant at the very time when he made an attempt to snatch the 
chain out of defendant’s hands. The statute is in the dis- 
junctive and applies to taking the person’s property by vio- 
lence, or by putting him in fear, and if the goods be taken 
either by violence or by putting the owner in fear, it is suf- 
ficient to render the felonious taking a robbery. Wherefore 
judgment should be affirmed. * The other judges concur. 
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Sratsz or Missourt, Respondent, vs. Matnew Bott, 
Appellant. 


1. Indictment— Phrase “ against form of statute” may be rejected in proceedings 
authorized by common law.—It is now clearly established that the words of 
an indictment “ against the form of the statute” are to be rejected, if the evi- 
dence be not sufficient to bring the offense charged within the statute, and 
the accused may be found guilty of the offense, if prohibited by the common 
law. 


-) 


2. Nuisances at common law not abolished by statute, when.—The statute in regard 
to nuisances (Wagn. Stat., pp. 505-506, 33 41, 42, 43) does not undertake to 
cover all cases of public nuisance, and as to those not provided for by the 
statute, the common law remains in force. 

. Nuisance—Character and manner of conducting business how affect the ques- 
tion of.—On information for maintaining a nuisance, the defendant will not 
be entitled to an acquittal merely because the premises were kept in as cleanly 
a manner as possible in the reasonable prosecution of defendant’s business, 
where from the character of the surrounding neighborhood, and the very 
nature of the avocation pursued, the business would be a nuisance. 


i) 


Appeal from Court of Criminal Correction. 
2l—voL. LIX, 
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Jecko & Hospes, for Appellant. 


I. The defendant is charged with an offense against the 
statute, and the facts alleged and proved against him are not 
within the statute. (Wagn. Stat., pp. 505, 506, §§ 41, 42, 43.) 

II. The statutes having legislated on the whole subject 
must be taken as having repealed the common law. 

III. There was not one of the material ingredients of a 
nuisance shown to exist in this case, and the defendant should 
have been acquitted. 


L. & F. Gottschalk, for Respondent. 


I. Every nuisance is indictable at common law, and if any 
manufactory, lawful in itself, is erected in any parf of a town, 
where it cannot but greatly incommode the inhabitants and 
destroy their health, it is indictable as a nuisance. (1 Bish, 
Crim. Law, pp. 489, 490, § 1188; Smith vs. McConathy, 11 
Mo., 517.) 

II The mere fact that the information concludes against 
the statute is immaterial. (Wagn. Stat., p. 86, §§ 1, 2; p. 1090, 
§ 27.) 

III. The instructions asked by defendant were rightly re- 
fused. If any thing be a nuisance, it is no justification 
that defendant claims and proves that he did the best under 
the circumstances. 


Hovaa, Judge, delivered the opinion of the court. 


The defendant was found guilty and fined in the St. Lonis 
Court of Criminal Correction, under an information against 
him, for maintaining a‘nnisance by keeping and conducting 
a dairy in the city of St. Lonis, which emitted noxious and 
offensive exhalations and odors, to the annoyance of the neigh- 
borhood and the public. The information concluded, “con- 
trary to the peace and dignity of the State, and to the form 
of the statute in such case made and provided.” A motion 
was made to quash the information for the reason that the 
facts charged constituted no offense, which was overruled and 
excepted to, and after verdict a motion in arrest was made 
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for the same reason, which was also overruled and excepted 
to, aud this action of the court is assigned as error. These 
motions, it is urged, should have been sustained for the rea- 
son that the information concluded against the form of the 
statute ; whereas, the facts charged constituted no offense 
under any statute, and the defendant could not be proceeded 
against at common law, as the effect of the legislation in re- 
gard to nuisances, (Wagn. Stat., p. 505, §§ 41, 42, 43,) was 
to repeal the common law on that subject. 

The law is against the defendant on both points. In the 
ease of the State vs. Bray, (1 Mo., 180) the court say: “ It is 
now clearly established that the words ‘against the form of 
the statute’ shall be rejected if the evidence be not sufficient 
to bring the offense charged within the statute, and the per- 
son accused may be found guilty of the offense, if it be one 
prohibited by the common law.” 

As to the other point, the provisions of the statute in re- 
gard to nuisances do not undertake to cover all cases of public 
nuisance, and as to those not provided for by statute, the 
common law remains in force. This principle is recognized 
as to other common law offenses, belonging to a general class, 
in regard to some of which provision has been made by 
statute, in the case of the State vs. Appling, (25 Mo., 315) and 
the State vs. Rose (32 Mo., 560). The case at bar does not 
come within any of the statutory provisions cited above, but 
the facts charged constitute an offense at common law. 

Error is further assigned on the refusal of the court to give 
the following instructions: 

1st. “ The court declares the law to be that, if the premises 
complained of were kept in as cleanly a manner as they could 
be kept in the reasonable prosecution of the defendant’s busi- 
ness, then the defendant is not guilty.” 

2d. “The court declares the law to be that, under the evi- 
dence adduced, the defendant is not shown to be guilty.” 

The principle announced in the first instruction would com- 
pel the toleration, in the midst of private residences, and in 
the most populous districts, of trades or avocations, necessarily 
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noisome and highly offensive to the neighborhood and the 
public, and it was rightly refused. The testimony was euffi- 
cient to support the finding, and there was consequently no 
error in refusing the second instruction. 

The judgment is affirmed. 





° 


Joun E. Haaeerty, Respondent, vs. Tomas Morrison, Ap- 

pellant. 

1. Bankruptey—Discharge from judgment pending appeal, etc.—-Where on appeal 
from a judgment, appellant files in the Supreme Court his certificate of dis- 
charge in bankruptcy, and likewise his plea showing that the judgment was 
allowed against his estate in the Bankrupt Court, and the plea stands admit- 
ted, the Supreme Court will order his discharge. 


Appeal from St. Louis Circuit Court. 


George P. Strong, for Appellant, cited Carpenter vs. Tur- 
rell (100 Mass., 450). 


Garesche §& Mead, for Respondent. 
Sxerwoop, Judge, delivered the opinion of the court. 


Judgment was rendered in the Cirenit Court against the 
defendant, on a promissory note ; from this judgment he has 
appealed to this court, and he now files the certificate of his 
discharge in bankruptcy as to all debts existing prior to Au- 
gust 27, 1873, except such as are excepted from the operation 
of the bankrupt act, and also files his plea alleging his said 
discharge, and that the judgment of the plaintiff was proved 
and allowed against the defendant’s estate, and prior to the 
issuance of said certificate, and he therefore prays to be dis- 
charged from said judgment in accordance with his certificate. 

The allegations contained in the plea stand admitted, and 
an order will be entered here as prayed. (Carpenter vs. Tur- 
rell, 100 Mass., 450.) All concur. 
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Rose Hannan Prewrrr (late Humes), et al., Respondents, vs. 
Susannau Marin, Adm’x of Wau. Martin, dec’d, Appel- 
lant. 


1. Evidence—Statements of third persons.—The statements of third persons who 
do not sustain such relations to a party to a suit as to make such statements 
binding upon him, cannot be received in evidence. 

2. Witnesses—Impeachment of by contradtctory written sialements— Whole writing 

must be read—Depositions—Jury —In impeaching the credit of a witness by 

proof of contradictory written statements, the writing, if in existence, must 

be shown to the witness; and if admitted to be his, the witness cannot be . 

asked if certain statements are contained in it, but the instrument itself must 

be read as evidence ; and where a part of it is read in the presence of the jury 
the opposing party is entitled to have the whole read; and this rule applies 
where the writing is a deposition given by the witness. 

Action for money loaned—Sale—False representations.—In an action for money 

loaned, where defendant alleged a sale to him by plaintiff of the chose in ac- 

tion, from which the money was realized, it is competent for the plaintiff to 
show that the instrument purporting to sell the right, was obtained by false 
representations of its character and contents, showing that there never had 


bed 


been any sale. 

Instructions, erroneous— When not ground for reversal.—Instructions which 
taken alone might mislead the jury, but taken in connection with others work 
the appellant no substantial injury, are not ground for a reversal, 


~ 


Appeal from St. Louis Circuit Court. 
Daniel Dillon, tor Appellant. 


I. Plaintiff's second instruction mis-stated the law. It told 
them that to establish fraud on part of defendant they had to 
find but these three facts: 1st. That at the time of sale plaintiff 
did not know the amount of the money in her guardian’s 
hands. 2nd. That defendant did know. 3rd. That defend- 
ant did not tell plaintiff, without reference to whether he 
knew or had reason to believe her to be ignorant on that point 
or not, and without reference to why he did not inform her, 
and without reference to whether or not he was under any 
obligation to communicate to her such information. This ie 
not the law. Where no confidential relation exists between 
the parties to a sale, either of them may remain silent and 
avail himself of his superior knowledge us to facts and cir- 
cumstances equally open to the observation of both parties, or 
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within the reach of ordinary diligence, and is under no obli- 
gation to draw the attention of the other to circumstances 
affecting the value of the property in question, even though 
he may know him to be ignorant of them. (Kerr Fraud & 
Mist., 97 [Am. Ed.]; 1 Sto. Eq., §§ 204, 207, 212, and note; 
Adams’ Eq., side p. 178 [Am. Ed.]; 2 Kent., 644, 11 Ed., & 
484,12 Ed., Sto. Sales, 332 and foll.; Fox vs. McKreth, 
2 Bro. C. R. 420; Laidlow vs. Organ, 2 Whieat., 195; 
Kintzing vs. McElrath, 5 Barr, 467; Harris vs. Tyson, 24 
Pa. St., 347; But. App., 26 Pa. St., 63; Matthews vs. Bliss, 
22 Pick., 48; Barnett vs. Stanton, 2 Ala., 182; Jones vs, 
Quick, 28 Ind., 125; Smith vs. Beaty, 2 In. Eq., 458; 1 
Smith Lead. Cas., side page, 255 [6, 7, Am. Ed]. 

Again, the instruction told the jury that if they found 
certain facts, it would constitute fraud and make the sale void 
and of no effect, unless plaintiff, after learning ail the facts, 
ratified said sale. A sale effected by fraud is not void but 
voidable at the option of the party defranded, and is effective 
till rescinded. The law does not require that the party de- 
frauded, when he learns the facts, shall ratify the sale in order 
to render it effective; but on the contrary, that he should re- 
scind, if he does not want it toremain in force. (2 Par. Con., 
730, 781, 782 & note [5 Ed]. 

Il. The court erred in giving instruction marked No. 1. 
This instruction told the jury that if defendant obtained the 
bill of sale by fraudulent representations, it passed no title, 
without reference as to whether or not the representations 
were in regard to material matters or were matters of opin- 
ion, or were in regard to matters equally open to the observa- 
tion of both parties, or were such as plaintiff had any right to 
rely on, and without reference as to whether or not plaintiff 
could, by the use of ordinary diligence, have ascertained the 
truth of the matter in regard to which the representations 
were made. False representations, in order to render void- 
able an executed sale, must be, 1st. In reference to material 
matters. 2nd. In reference to matters not merely of opinion. 
3rd. In reference to matters not equally open to the observa- 
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tion of both parties. 4th. In reference to such matters as the 
other party hada right to rely upon. 5th. In reference to 
matters of which the other party could not, by the use of or- 
dinary diligence, ascertain the truth. (1 Sto. Eq., §$191, 
195, 197, 199, 200; Rockafellow vs. Baker, 41 Penn. St., 320; 
Tindall vs. Harkinson, 19 Georgia, 448 ; Langdon vs. Greene, 
49 Mo., 363.) 

Again, this instruction told the jury that if defendant ob- 
tained the bill of sale by false representations, or by fraud, it 
was void. This was telling the jury that the false represen- 
tations need not amount to fraud in order to avoid the sale, 
which is not the law. 


Gottschalk, for Respondent. 


I. The very theory of the defense, that defendant had pur- 
chased from plaintiff $450 in money, for $100 ; or had settled 
plaintifi’s claim of $350 for $50, is presumptive of fraud. 

II. The instruction, that if defendant knew the amount of 
money coming to plaintiff, from her guardian, and concealed 
it, that this constitutes fraud, of which defendant complains, 
is evidently good law. (Barr vs. Baker, 9 Mo., 850.) Like- 
wise, when it is duty to speak, silence constitutes fraud. 
(Bispham Prin. Eq., 211, §§ 213, 218.) 


Hoven, Judge, delivered the opinion of the court. 


This was an action for money loaned by plaintiff to defeind- 
ant. Defendant, in his answer, denied that any loan was ever 
made by plaintiff to him, of the money in question, and al- 
leged, in substance, that on September 14, 1868, he purchased 
from the plaintiff, and took a bill of sale for, all her interest 
in a certain fund, then in the hands of her guardian, the 
amount of which neither she nor defendant knew at the time, 
and that the sum received by defendant, under,said purchase, 
from said guardian, was the same money alleged to have been 
loaned to defendant and sued for by plaintiff; that said sum 
having proved to be larger than was expected by plaintiff, she 
became dissatisfied, and demanded that a portion thereof be 
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returned to her, and that afterwards, on July 3, 1869, she and 
defendant compromised and settled all their differences in re- 
lation thereto, the defendant paying plaintiff the sum of fifty 
dollars, and the plaintiff receiving the same in full settlement 
and satisfaction of all claims or demands which she had, or 
claimed to have, against him on account of any money re- 
ceived by him of her guardian. 

Plaintiff replied, denying the alleged ignorance of herself 
and defendant of the amount of money belonging to her in 
the hands of her guardian ; also, the alleged sale of her inter- 
est in the same, and the alleged compromise and settlement, 
and charged that she was induced to sign the bill of sale and 
receipt, set up by defendant, by false and fraudulent represen- 
tations of defendant to her, as to their contents, and prayed 
judgment as in her petition. 

Itappears, from the testimony, that the plaintiff, soon 
after coming of age, for and in consideration of the sum 
of one hundred dollars, executed and delivered to the 
defendant a bill of sale for all her interest in her father’s 
estate, then being or that might thereafter come into 
the hands of her guardian, and authorized him to collect the 
same. The consideration expressed on the face of the bill of 
sale, was four hundred dollars, and the estate consisted of 
money in the guardian’s hands, amounting to four hundred 
and fifty dollars. After the defendant received the money, 
plaintiff and defendant both receipted for the same to the 
guardian. According to defendant’s testimony, some dispute 
arose between them as to whether the money was loaned to 
defendant or absolutely transferred to him, and he, thereafter, 
by way of compromise and settlement of their conflicting 
claims, gave plaintiff the sum of fifty dollars, and took from 
her a receipt in full of all money collected by him of her 
former guardian. This receipt is referred to in defendant’s 
instructions, as exhibit “A.” The testimony for the plaintiff 
strongly tended to show that she was ignorant of the true 
character of both these instruments, signed by her, being un- 
able to read manuscript, though able to write her name; she 
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testifies that she had previously borrowed from defendant the 
sum of one hundred dollars, and that she thought, in signing 
the bill of sale, that she was only enabling the defendant to 
collect the money belonging to her in her guardian’s hands 
and hold the same as security for the sum so borrowed. No 
satisfactory explanation was given for inserting a considera- 
tion of four hundred dollars in the bill of sale, when the sum 
really paid was only one hundred dollars. The defendant him- 
eelf testifies that he does not know why it was inserted. It 
further appears, that the plaintiff herself received the said 
sum of four hundred and fifty dollars from her guardian, in 
the presence of the defendant, and afterwards, as she testifies, 
delivered it to him as a loan to the extent of three hundred 
and fifty dollars, the amount remaining due to her after de- 
ducting the one hundred dollars previously borrowed, which 
sum of three hundred and fifty dollars, defendant then prom- 
ised to return to her on the following Saturday. Testimony 
was introduced, tending to show ignorance on the part of the 
plaintiff, and knowledge on the part of the defendant, of the 
amount of plaintiff’s patrimony, and a fraudulent purpose on 
the part of defendant prior to the execution of the bill of sale, 
to possess himself of the same, for the sum of one hundred 
dollars. 

Defendant testified to the utmost good faith, on his part, in 
making the alleged purchase, denied al] knowledge at the time 
of the real amount in the guardian’s hands, and in support of 
his own, introduced other testimony to show that plaintiff 
was correctly informed of the contents of the bill of sale and 
receipt, before they were signed by her. He also offered to 
prove, as a reason for making the purchase and as showing 
the estimated value of the plaintifi’s estate, certain statements 
made tohim by Mrs. Alton, with whom plaintiff at the time 
resided as 2 member of her family, which statements were by 
the court excluded, and defendant excepted. On the cross- 
examination of the plaintiff, defendant read to her portions 
of her deposition, taken in the cause, and asked her whether 
she had sworn to the same when her deposition was taken, 
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and she answered that shesupposed so. The court thereafter 
permitted the plaintiffs counsel to read in evidence the whole 
of said deposition, against the objections of the defendant to 
which action of the court, the defendant excepted. There 
was testimony tending to show a promise by the defendant, 
after the dispute arose as to the nature of the transaction be- 
tween him and plaintiff, to pay back to plaintiff the money 
received by him from her guardian. 

The following instructions were given at the instance of 
the plaintiff, against the defendant’s objections. 

1. “The court instructs the jury, that if they believe from 
the evidence, that the defendant, by false representations or 
by frand, obtained from said plaintiff the bill of sale intro- 
duced in evidence, then said defendant can derive no right 
or title under the same, and the jury should disregard said 
bill of sale, unless they are satisfied that after all the facts had 
come to plaintiff's knowledge she acquiesced in and ratified 
the same.” 

2. “If the jury find from the evidence, that, at the time of 
the making of the bill of sale, plaintiff was ignorant of the 
amount of money in her guardian’s hands, but also find that 
defendant knew hew much there was, andif they further find 
that defendant failed to disclose such fact to plaintiff and 
allowed her to be and remain in the belief that the amount of 
such money was only about seventy-five dollars, then such 
failure to disclose said fact, on the part of defendant, consti- 
tutes fraud, and makes the bill of sale void and of no effect 
unless she subsequently, after finding out the facts, ratified 
said bill of sale.” 

3. “The court instructs the jury, that if they believe from 
the evidence, that defendant was indebted to plaintiff in the 
sum of three hundred and fifty dollars, for money loaned, 
that then such debt could not be discharged by the mere pay- 
ment of fifty dollars, without any further consideration.” 

The 4th instruction is not complained of and relates to the 
alleged compromise. 
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5. “If the jury find for the plaintiff, they will assess the 
amount of her damages, the amount of the indebtedness at the 
time it became due, and compute and add to said sum inter- 
est thereon at the rate of six per cent. per annum from said 
date to the present, and then deduct therefrom the amount of 
fifty dollars with interest at six per cent. from July 3, 1869.” 

The following instruction, asked by the defendant, was re- 
fused by the court, and defendant excepted. 

“If the jury believe from the evidence, that after defend- 
ant had received the $450 spoken of by the witnesses, there 
was a dispute and controversy between plaintiff and defend- 
ant, as to whether or not defendant should pay or was under 
obligations to pay any of that money to plaintiff, and that 
plaintiffagreed with defendant to accept and receive $50 in full 
settlement and satisfaction of such dispute and controversy, 
and that in accordance with said agreement, defendant paid 
$50 to plaintiff, who received and accepted the same, and 
signed the paper marked exhibit ‘A,’ read in evidence, then 
the jury will find in favor of defendant.” 

In order that the force of the objections to the action of the 
court. in reference to the foregoing instructions, may correctly 
appear, the instructions given by the court at the instance of 
the defendant, though lengthy, will be inserted. They areas 
follows : 

1. “The court instructs the jury, that the burden of proof 
is on plaintiff to prove fraud or misrepresentation practiced 
on her by defendant, and unless plaintiff has proven such 
frand or misrepresentation, to the satisfaction of the jury, 
then the jury will disregard, entirely, the charges of frand 
and misrepresentation made by plaintiff against defendant.” 

2. “The jury are instructed that plaintiff, in order to re- 
cover in this action, must overcome the legal effect of the pa- 
per of assignment read in evidence and dated September 14, 
1868, and unless she proves to the satisfaction of the jury that 
she signed the paper in consequence of fraud or misrepresen- 
tation practiced upon her by defendant, the jury will find in 
favor of defendant.” 
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3. “The jury are instructed that plaintiff, in order to recover 
in this action, must overcome the legal effect of the paper 
marked exhibit ‘A’ read in evidence, and if the jury believe 
from the evidence, that at the time plaintiff signed said paper 
there was a dispute and controversy between plaintiff and de- 
fendant as to whether or not defendant was liable to pay 
plaintiff any of the money in controversy in this action, then 
the jury will find in favor of defendant, unless plaintiff proves 
to the satisfaction of the jury that she signed said paper in 
consequence of the fraud or misrepresentation practiced upon 
her by defendant.” 

4. “If the jury believe from the evidence, that plaintiff 
signed the paper read in evidence, dated September 14, 1868, 
intending thereby to assign and transfer to defendant all her 
interest in the money belonging to her in the hands of Alex- 
ander Martin, her guardian, and which assignment she in- 
tended defendant should hold as security for the $100 which 
plaintiff, at the time of such assignment and transfer, received 
from defendant, then the jury will find in favor of defendant.” 

5. “If the jury believe from the evidence, that after defend- 
ant had received the $450 spoken of by the witnesses, there 
was a dispute and controversy between plaintiff and defend- 
ant as to whether or not he was under obligations to pay her 
any of that money, and that, without any fraud practiced 
upon her by defendant, plaintiff agreed to accept and did re- 
ceive and accept from defendant $50, in full settlement and 
satisfaction of said dispute and controversy, did sign the pa- 
per read in evidence, marked exhibit ‘A’ then the jury will 
find for the defendant.” 

6. “If the jury believe from the evidence, that for $100, 
paid to her by defendant, plaintiff sold to defendant all her 
right to and interest in the money in controversy in this ae- 
tion, and signed the paper read in evidence, dated September 
14, 1868, without any fraud or misrepresentation practiced on 
her by defendant, then it is immaterial whether or not de- 
fendant, after such purchase, told plaintiff or any other person 
that he would pay back to plaintiff all or any part of such 
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money, and if the jury believe that defendant made such 
statements, the jury are instructed to disregard the same.” 

7. “If the jury believe from the evidence, that at the time 
plaintiff signed the paper read in evidence, dated September 
14, 1868, the same was read over to her and its contents made 
known to her, and that she signed the same without fraud or 
misrepresentation on part of defendant, then the jury in de- 
termining what the agreement was between plaintiff and de- 
fendant at the time plaintiff received from defendant the $100 
spoken of by the witnesses, will be guided solely by said pa- 
per, and the jury will disregard any conversation or conversa- 
tions, or statement or statements, of plaintiff or defendant in 
reference to what that contract was, made before or after the 
signing of that paper.” 

There was a verdict and judgment for the plaintiff, which 
was affirmed at General Term, and defendant has appealed to 
this court. 

The statements of Mrs. Alton, which defendant offered to 
prove, were properly excluded. No such relation was shown 
to exist between her and the plaintiff as would make her state- 
ments binding upon the latter, and besides, it is conclusively 
shown, by the insertion of the sum of $400 as the considera- 
tion in the bill of sale, that no representations of Mrs. Alton 
as to the value of plaintiff’s estate, could have possibly misled 
the defendant into unwittingly purchasing the same for less 
than one-fourth its value. 

Defendant contends that the action of the court, in permit- 
ting the whole of plaintiffs deposition to be read to the jury 
was erroneous and not warranted by the rule laid down by 
this court in the case of the State vs. Phillips, (24 Mo., 475.) 
In that case, the defendant, for the purpose of discrediting 
the prosecuting witness, read portions of his depositions ta- 
ken before the magistrate and coroner, The whole of the 
depositions were then read on behalf of the State. The court 
say, “As the defendants read part of the depositions, with a 
view to contradict the witness, the prosecution was entitled to 
read the whole of them in order to show his consistency.” 
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In the ease at bar, defendant’s counsel contends that he read 
no portion of plaintiff's deposition to the jury, but only read 
extracts to the witness, and asked her whether she swore to 
the same. We do not think the rule in regard to the crosgs- 
examination of witnesses as to contradictory written state- 
ments can be evaded in this way. A deposition stands upon 
precisely the same footing, in this regard, as other written 
documents. (2 Phil. Ev., side p. 968.) And the rule is, in 
impeaching the credit of a witness by proof of contradictory 
written statements, that the writing, if in existence, must be 
produced and shown to the witness, and if it be admitted to 
be his, counsel cannot inquire of the witness whether or not 
certain statements are in the instrument, but the instrument 
itself must be read as evidence. The deposition in this case, 
having been shown to be that of the plaintiff, it was itself the 
best evidence as to whether it contained contradictory state- 
ments, and should have been read to the jury ; and the read- 
ing of a portion of it, inthe presence and hearing of the jury, 
was evidently treated by the court as a reading of the same 
to the jury, and plaintiff's counsel were properly allowed to 
read the whole deposition. 1 Green]. Ev., §§ 463,465 ; Redf. 
Ev., § 467; 2 Phil. Ev., top pp. 807, 809. 

Greenl. Ev., § 467, cited by defendant’s counsel, applies 
only to oral statements. 

The objections made to plaintiff's first instruction are: that 
the use of the words “by false representations or by fraud,” 
was calculated to mislead the jury, inasmuch as they implied 
that any false representation, or misrepresentation, which is the 
sume thing, that did not amount to fraud, would invalidate the 
sule, and further, that it told the jury that a bill of sale, so 
acquired, was not only voidable but void. 

By reference to the foregoing instructions, it will be seen 
that the words “fraud or misrepresentation” are nsed by de- 
fe:dant’s counsel in five of the instructions given at his in- 
stunce, and if his criticism of the language emploved in this 
instruction were just, it is evident that its refusal would have 
placed him in no better situation. The distinction taken be- 
tween things void and voidable has no application here. 
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This was not an action for money had and received, in which 
a recovery was sought on the ground that the sale of plaintiff's 
interest, in the money in question, had been procured by fraud, 
but it was an action for money loaned, the plaintiff proceeding 
upon the theory that there never was in fact any sale, fraudu- 
lent or otherwise, and that the bill of sale which evidenced a 
different contract, was procured to be signed through fraud 
and misrepresentation, as to its character and contents. Hence, 
all the arguments of defendant’s counsel as to void and void- 
able contracts, and misrepresentation as to material matter 
and matters equally open to the observation of both parties, in 
short, as to the whole doctrine of fraudulent sales, have no 
application to this case. If the transaction were in reality a 
fraudulent sale, plaintiff could not recover in this action. The 
instruction under consideration, was consistent with the plain- 
till’s case, it was the converse of defendant’s second instruction 
and there was no error in giving it. 

There was no error in giving plaintiffs third instruction ; 
it did not relate to the compromise, as is shown by the fourth 
instruction, but proceeded upon the theory that the defendant 
was indebted to the plaintiff for money loaned. 

Plaintiff's fifth instruction is objected to as announcing an 
incorrect rule for the computation of interest. It is sufficient 
to say, upon this point, that the mistake is in the defendant’s 
favor and he cannot complain of it. The instruction asked 
by the defendant and refused by the court, was given almost 
word for word, with a proper qualification, in defendant’s fifth 
instruction, and this action of the court cannot be seriously 
urged as error. 

The second instruction given for plaintiff is, in itself, not 
free from objection. As an abstract proposition of law, it 
perhaps needed some qualification, besides, it was applicable 
to a case different from that made by the plaintiffs pleadings ; 
but taken in connection with the extremely favorable instrue- 
tions given for the defendant, we are all of the opinion that 
it worked him no substantial injury, and that the judgment is 
for the right party. Judgment affirmed. 














ST. LOUIS. 





Stagg v. Linnenfelser. 





Henry Srace, Respondent, vs. Mary A. Lisnenretser, Ap- 
pellant. 


1. Bills and notes—Negotiability—-Administration— Law merchant.—Although the 
statute of 3, 4 Anne C. 9 is the source from whence our statute respecting bills 
of exchange is derived, (Wagn. Stat., 216, 3 15,) and although our statute pro- 
vides that promissory notes expressed to be for value received shall “ be ne, 
gotiable in like manner as in land bills of exchange ;” yet under the provisions 
of Wagn. Stat., (p. 89, 3 40,) promissory notes, payable to a decedent, can be 
assigned after his death only by a duly qualified executor or administrator, 
and then alone, to discharge the claims of creditors, legatees or distributees 
equal to the amount of the notes. 

2. Bills and notes—Indorser--Guarantor.—Although it has been held in this 
State, that one not a party to a note, who puts his name upon the back of the 
note prior to its being put in circulation, will be presumed to be an original 
promisor, and held liable as such, yet if such indorsement is made after de- 
livery of the note, the indorser would be held to be only a guarantor, and will 
not be chargeable as such, unless a legal consideration for the guaranty be 
shown. 

. Bills and notes—Indorsement—Estoppel—Old age—Ignorance.-—A woman who 
was named as sole legatee of her husband, indorsed certain notes belonging 
to his estate, signing her name as “sole legatee.” It appeared that she was 
very old and ignorant of business, understanding English very imperfectly, 

could not read what had been written, and signed her name by cross-mark ; 
and that the purchaser relied upon his own information and judgment, held, 
that the widow was not estopped from denying that she had any title to the 
note. 


i) 


Appeal from St. Louis Circuit Court. 
James C. Moody, for Appellant. 


I. Defendant never was the owner of these notes, and had 
no right to transfer them. The addition to her name is mere 
surplusage. Even if she had qualified as executrix she still 
would have had no right or power to transfer the notes with- 
out proper action of the Probate Court. In such case the 
rights of creditors of deceased persons must be regarded. She 
therefore created no liability by the indorsement, passed no 
title to Ketterer, and he passed none to respondent, and re- 
spondeut has no title to the notes and no right of action upon 
them. 
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Defendant is shown to be very old and ignorant of the En- 
glish language, and did not know what she was doing. But 
respondent, was smart enough to have known what he 
was about. There is, therefore, no innocent holder with- 
out notice here. (Exchange Bank vs. Cooper, 40 Mo., 169.) 


James Carr, with H. 4. MeGindley, for Appellant. 


I. There is no cause of action stated in respondent’s peti- 
tion, in this; that there is no allegation in the petition that 
letters testamentary were granted to the appellant by said 
Probate Court; or that she ever accepted the trust reposed 
in her by said will. This isa traversible allegation, and 
should have been made. (Hulbert vs. Young, 13 How. Pr., 
413; Lyle vs. Smith, Jd., 104; Hoftaling vs. Teal, 11 How. 
Pr., 188; Burnham vs. Bevorse, 8 How. Pr., 159; Stanley vs. 
Chapel, 8 Cow., 236; Higgins vs. H. & St. Jo. R. R. Co., 36 
Mo., 418.) 

Il. The appellant had no legal right to take said notes into 
her possession, or to interfere with them prior to the grant- 
ing of letters testamentary to her. (Wagn. Stat., 84, §§ 5, 6; 
Stagg vs. Greene, 47 Mo., 500.) 

I[f. The notes ceased to be negotiable after the death of 
Frederick Linnenfelser, the payee, and at best they were only 
assignable instruments and not negotiable notes, within the 
meaning of the statute in regard to bills of exchange and 
promissory notes. (Weaver vs. Beard, 21 Mo., 155; Ivory 
vs. Catlin, 30 Mo., 142.) And appellant not having assigned 
to respondent directly, he cannot maintain this action directly 
against her. (Bromage vs. Lloyd, 1 Exch., 32; Gough vs. Fin- 
don, 7 Exch., 48; Sto. Prom. Notes, §§ 120, 123.) 

Not having accepted the trust in the manner prescribed by 
or statute, in such cases made and provided, she could not 
impart that which she did not have, 7. e., the legal title to 
siid notes to respondent. (Stagg vs. Greene, supra; Sto. 
Prom. Notes, §§ 120, 123; Dwight vs. Newell, 15 IIl., 333.) 

Appellant is neither payee, maker nor indorser of said 
notes, within the import of any of those terms as understood 
22—voL. LIX. 
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by the law merchant or our statute in regard to bills and 
promissory notes. (Malbon vs. Southard, 36 Me., 147.) The 
petition does not seek to hold her liable as being a joint ma- 
ker. She is not named as payee in the face of the note. She 
cannot sustain the relation of first indorser, because she is not 
named as payee. She is not claimed to be a second or other 
indorser. And as the only ground upon which respondent 
seeks to hold her liable, @. e., as deriving title through her- 
self as executrix, has failed, it follows then that the respond- 
ent shows no legal title to the notes sued on, and as a conse- 
quence the judgment of the court below must be reversed for 
want of sufficient allegations in the petition. 


P. E. Bland, for Respondent. 


The only point presented in this ease for the consideration 
of the court, is, whether Mrs, Linnenfelser’s act of putting 
these notes into circulation by her indorsement and delivery 
of them, renders her liable to the bona fide holder. 

I. The-said act operates an estoppel on her to deny that 
the title was in her, or that she had right to transfer the paper. 
(Taylor & Mason vs. Zepp, 14 Mo., 482; Dezell vs. Odell, 
8 Hill, 219; Henman vs. Hook, 37 Mo., 207; Choutean vs. 
Goddin, 89 Mo., 439; Camp vs. Byrne, 41 Mo., 525; Grant 
vs. White, 42 Mo., 285.) 

Il. But aside from the doctrine of estoppel, Mrs. Linnen- 
felser’s indorsement rendered her liable to the holder. (Dur- 
rell vs. Smith, 7 Pick., 291; Bailey Bills, 111, 115; Sto. 
Prom. Notes, §§ 118, 479; Chitty’s Bills, [11 Am. ed.] 201.) 

Where a third party puts his name on the back of a nego- 
tiable promissory note, there is much diversity among au- 
thorities as to his precise character and liabilities. But all 
concede that the act must have some legal effect. He must 
either be a joint maker, and so not entitled to notice of pre- 
sentment and dishonor, or as a surety, or as guarantor 
with the liabilities belonging to such, or as a second in- 
dorser. (Lewis vs. Harvey, 18 Mo., 74.) 
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In the case here, the indorsement itself is conclusive as to 
the capacity in which it was made. The indorsement could 
not have been made in the capacity of surety or guarantor 
for the maker to the payee, for it was after the making and 
delivery of the note to the payee, and after his death, for it is 
expressly made in the capacity of “ sole legatee” of the payee. 
Her indorsement is, therefore, that of a holder or owner de- 
riving or claiming to derive title from the payee. It is im- 
possible that such an indorsement was intended to create a 
liability on the part of the indorser to the payee as a first in- 
dorser, or that it should be other than to assume the liability 
of a second indorser. 


Suerwoop, Judge, delivered the opinion of the court. 


By the terms of her husband’s will, the defendant became 
the sole legatee of all his property, both real and personal, in- 
cluding the promissory notes in suit, executed to the testator 
by Theo. P. Greene. Although the will was duly probated, 
the defendant never qualified as executrix, in accordance with 
ler appointment as such, nor does the petition so allege. It 
does, however, charge, that, as executrix, she took possession 
of the assets of the estate, transferred the notes by delivery 
to herself as sole legatee, thereby becoming absolute owner, 
andor value indorsed and delivered the same before maturity 
to Ketterer, who in like manner transferred them to plaintiff. 
The non-payment of the notes at maturity, and notice thereof 
given to defendant, are also alleged. The answer put in issue 
the chief averments of the petition. 

The negotiability of bills of exchange does not rest on posi- 
tive law, but on the custom of merchants, which in process 
of time and with the increase of trade, ripened into what is 
known as the common law merchant. By that ancient usage, 
if the party in whose favor the bill was drawn, died, it was cus- 
tomary for his executor or administrator to negotiate it with 
like effect as if done by the testator or intestate. And this 
usage prevails in most if not all of the states of this country. 
Promissory notes were also embraced within the custom 
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referred to, and were negotiable by the payees or their per- 
sonal representatives, in the same manner as were bills of 
exchange. But it having been held in England, that promis- 
sory notes were incapable of being thus transferred, and 
were not within the custom of merchants, the statute of 3 
and 4 Anne, C. 9, was passed, which, after reciting the above 
mentioned ruling, provides that promissory notes should 
thereafter, (7. ¢., from May 1st. 1705) “ be assignable or in- 
dorsable over, in the same manner as inland bills of exchange 
are or may be, according to the custom of merchants.” The 
first case which arose under this act was that of Rawlinson vs. 
Stone, (3 Wils., 1) where it appeared that an administratrix 
had transferred the note in suit, which had been made pay- 
able to her husband; the court holding that the whole prop- 
erty in the note was vested in the administratrix, and that 
since the statute of 3 and 4 Anne, which recognized the cus- 
tom of merchants in respect to bills of exchange, and placed 
promissory notes upon the same footing with those instru- 
meuts, it was competent for the administratrix to transfer the 
note, and the transferree to maintain his action thereon. 

Our statute respecting bills of exchange, providing that 
promissory notes expressed to be for value received, etc., etc., 
(Wagn. Stat., 216, § 15) shonld “ be negotiable in like man- 
ner as inland bills of exchange,” is no doubt derived from the 
statute of Anne, and if a familiarrule isto prevail, shoulfl be 
received with the construction placed upon it where first en- 
acted, unless something in our own laws should forbid. Be- 
sides, we have in this State adopted the common law of En- 
gland (of which the custom of merchant formed a part) as it 
existed “ prior to the fourth year of the reign of James the 
First,” and save where it is local to that kingdom, or repug- 
nant to or inconsistent with the constitution of the United 
States, of this State or of the statutes in force for the time 
being, is to be the rule of action and decision here. (Wagn. 
Stat., 886, § 1.) 

This adoption of the common law occurred in 1816. The 
right of an executor or administrator to negotiate a bill or 
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note drawn in favor of, or made payable to his decedent is 
asserted in all its broadness by the text writers as unques- 
tioned law. (1 Pars. N. and B., 157; Sto. Confl. L., § 359; 
Sto. Bill Exch., §§ 72, 74; Sto. Prom. Notes, § 120; Wm’s 
Ex’rs, 806.) And also by the courts of last resort in many of 
our sister States. (Malbon ve. Southard, 36 Me., 147; Owen 
vs. Moody, 7 Cush., 79; Prosser vs. Leatherman, 4 How., 
[Miss.] 241; Dwight vs. Newell, 15 Ill., 883; Sanders vs. 
Blaine’s Adm’r, 6 J. J. Marsh, 446; Sutherland vs. Brush, 
7 Johns. Ch., 17; Wheeler vs. Wheeler, 9 Cow., 34; Rand vs. 
Hubbard, 4 Met., 252.) But it will be observed upon exami- 
nation, both of the text writers and of the reports of many of 
the States, that 3 Wils., sypra, is, when authority is deemed 
worthy of citation, relied on. 

Now it must be evident that 3 Wils. cannot be authority 
for the transfer by an executor or administrator of promissory 
notes, except in those States where the statute of 3 and 4 Anne 
took effect at the period of its enactment, or has subsequently 
become the law in consequence of legislative recognition or 
adoption. It may be that in some of the States the right of 
an executor or administrator to indorse a bill or promissory 
note is deduced as a necessary sequence from the doctrine of 
the common law prevailing in those States, which regards 
such personal representative as the absolute owner of the per- 
sonalty. 

But this doctrine of the common law does not prevail in 
this State, and the power of the personal representative of the 
decedent, whether testator or intestate, to dispose of the assets 
is limited and regulated by law. This was the express ruling 
of this court in Stagg vs. Greene, (47 Mo., 500) where it was 
held, that until an exeentrix has taken the steps prescribed 
by the statute, and become thus qualified according to law, 
she possessed no power to transfer a promissory note made 
payable to her testator; and that the petition which failed to 
aver her compliance with the statutory requirement, was bad 
on demurrer, as showing no title in the plaintiff to the instru- 
ment sued on, Again, our legislature has pointed out only 
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one instance in which executors or administrators may assign 
notes and bonde of the estate, and that is in discharge of the 
claims of creditors, legatees or distributees, equal to the 
amount of the bond or note. (Wagn. Stat., 89, § 40.) 

As declaratory of the common law right of an exeentor or 
administrator to dispose of the personalty of his decedent, 
such legislative permission would obviously be devoid of 
meaning. This being the case, the section referred to, what- 
ever may be thonght of its possessing sufficient comprehen- 
siveness to embrace bills of exchange, may be safely and fair- 
ly assumed to be restricted in its operation as to notes and 
bonds, and to preclude their transfer, except where the statu- 
tory exigency arises, or the will under which the executor 
acts and is qualified, so provides. 

If this view be correct, then it follows that the negotia- 
bility of promissory notes in this State, except in the instance 
mentioned, must, contrary to an everywhere prevalent rule, 
cease with the death of the payee. But it may be urged that 
the notes in question were bequeathed by the payee to the 
defendant, that she takes by virtue of the will, and therefore 
that the statute cited has no bearing on the case at bar. In 
reference to this, it can be said, that if our construction of the 
statute is the proper one, then non-negotiability is the rule, 
and the instance designated by the statute constitutes the only 
exception. And as the executrix has never qualified, the ne- 
gotiability of the notes must be regarded as suspended or in 
abeyance, until such time as there is some one empowered, 
either under the law or under the will, to effect their trans- 
fer. 

It has been held in this State, that if a person not a party 
to a note writes his name on the back prior to its being put 
into cirenlation, he will, in the absence of extrinsic evidence, 
be deemed an original promissor, and liable in that capacity. 
(Powell vs. Thomas, 7 Mo., 440; Lewis vs. Harvey, 18 Mo., 
74.) And the same view of the law is entertained in Massa- 
chusetts (Moies vs. Bird, 11 Mass., 436). But a different rule 
obtains where, as in the present instance, the affixing of the 
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signature occurs long after the delivery of the note to the 
payee. Thus in Tenney vs. Prince, 4 Pick., 385, a negotia- 
ble note was indorsed before maturity in blank, by a person 
not a party thereto, nine months after its delivery, and above 
the indérsement the plaintiff wrote a promissory note, and 
brought suit thereon, and it was held that the defendant 
could not be charged as an original promissor, but merely as 
guarantor, “as that was the only form of engagement consis- 
tent with the time and circumstances under which the signa- 
ture was made,” and it was further held that the defendant 
would not be chargeable on the guaranty, unless a legal con- 
sideration for that collateral undertaking were shown. There 
was no evidence in that case as to the intent with which the 
signature was made, nor that any value was received for the 
indorsement; and the court remarked that the ground upon 
which a party was held as an original promisor, was because 
he was supposed to bea participant of the consideration. 
And the judgment in that cause was reversed on account of 
the form of the action, and because no consideration for the 
signature was established. Judge Gamble, in Lewis v. Har- 
vey, supra, adverted to the distinction between that case and 
the one just cited from Massachusetts. 

With what intent the signature of the defendant was 
placed on the notes, does not appear, nor does it appear when 
the words usually employed in an ordinary indorsement were 
written above her name, nor that she received any considera- 
tion therefor. The only consideration received, so far as the 
testimony indicates, was by Ketterer, who indorsed the 
notes to plaintiff. The American authorities seem in snb- 
stantial uniformity in holding that if the indorsement is made 
in blank, and as a subsequent and distinct transaction, not in 
any way connected with the formation of the note, that then 
the indorser is not to be treated as anything more at most 
than a guarantor. (Sto. Prom. N., §§ 474, 475.) 

In Massachusetts, as already seen, (Tenney vs. Prince, se- 
pra.) the rule is the same as to a negotiable note when simi- 
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larly indorsed. And no good reason is seen why the same 
results should not attend the subsequent undertaking in the 
one case as well as in the other. In other words, if a con- 
temporaneous indorsement is to indicate an absolute promise, 
then the converse of this should hold good that a subsequent 
indorsement shall only imply a collateral agreement of the 
above indicated character, whether the note is, or is not ne- 
gotiavle. So that it matters little whether we affirm or deny 
the negotiability of the note in suit, as in either event the de- 
fendant would not be chargeable as indorser, as is attempted 
in the present action. 

It is not intended to assert that a person may not bind 
himself by any contract he sees fit to make in reference to 
paper to which he is not a party; it is only designed to state 
whiat, in the absence of evidence, are to be deemed legitimate 
inferences in reference to that contract, having regard to the 
time and circumstances under which it is made. On the part 
of the plaintiff, it is however strenuously insisted, that he 
should recover on the ground that the defendant is estopped 
to deny that she had any title to the notes, after having in- 
dorsed them as “sole legatee.” At what time these words 
were written does not appear, but the evidence clearly shows 
that the defendant is very old, ignorant of business, under- 
standing English very imperfectly, could not read it when 
written, signed her mark to her name, and made no represen- 
tations whatever. In addition to that, the plaintiff, prior to 
obtaining the notes from Ketterer, relied upon his own infor- 
ination, pursued his own inquiries, and formed his own con- 
clusions. It is very plain, therefore, that there are none’ of 
the elements of an estoppel about this case. (Dig. Estop., 
473.) 

In conclusion, the plaintiff neither by the allegations of his 
petition, nor by the evidence adduced in their support, has 
shown any title to the notes. And it would contravene the 
policy of our law, and often result in the wasting of estates 
by irresponsible persons, to the great detriment of creditors 
























— 











Eee 





MARCH TERM, 1875. 





Gaff, et al. v. Homeyer.—Cochrane v. Homeyer. 





and of others directly interested in the proper administration 
of the assets, were our sanction given to the recovery obtained 
by the plaintiff in the court below. 

The judgment is reversed and the cause remanded ; the 
other judges concur. 
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Toomas Garr ef al. Appellants, vs. Henry A. Homeyer, 
Respondent. 


Grorce W. Cocuraneg, Appellant, vs. Henry A. Homryer 
Respondent. 

1. Sales of corn, conditioned on examination—Receipt of order of delivery, etc. 
—Whiere an agent agreed on behalf of his principal to buy certain car loads 
of corn, if, on examination, it answered the bargainor’s representations ; and 
the agent inspected the corn and received an order on the railroad company 
for the car loads, which order he failed to return within a reasonable time: 
Held, that the facts amounted to a sale and delivery of the corn. 


Appeal from St. Louis Circuit Court. 
Bell § Thompson, for Appellants. 


I. The acceptance in this case was conditional and to be 
determined on inspection. Something remained to be done. 
(Jones vs. Pearce, 25 Ark., 545; Hutton vs. Moore, 62 Ark., 
382; Ounningham vs. Ashbrook, 20 Mo., 553; Bast vs. 
Walsh, 39 Mo., 198; Southw. Fr. & Cot. Pr. Co. vs. Stanard, 
44 Mo., 83; Henning vs. Powell, 33 Mo., 468.) 

II. To take a case out of the statute of frauds, the delivery 
and acceptance must be shown by unequivocal acts. (Perry 
vs. Calvert, 22 Mo., 360; Lovelace vs. Stewart, 23 Mo., 385; 
Harvey vs. St. L. Butchers Ass’n, 39 Mo., 211; Bast vs. Walsh, 
supra; Johnson vs. Cuttle, 105 Mass., 449; Quintard vs. 
Bacon, 99 Mass., 185.) 


James Taussig, for Respondent. 


I. The evidence shows conclusively an inspection of six 
car loads by Edson, an acceptance of an order on defendant’s 
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bailee for the eight loads, an actual delivery of six car loads 
at Kingsbury’s ware-house, and actual delivery of two car 
loads at Halliday’s ware-house, and a shipment and user by 
plaintiffs of the two car loads not inspected by Edson. 

II. The delivery by the vendor to the vendee, of an order 
on a depositary for the goods sold, is a delivery of the goods, 
(Sigerson vs. Harker, 15 Mo., 101; Glasgow vs. Nicholson, 
25 Mo., 29; Caldwell vs. Garner, 31 Mo., 131; Williams vs, 
Evans, 39 Mo., 201; Sigerson vs. Kahmann, 39 Mo., 206.) 


Napron, Judge, delivered the opinion of the court. 


These suits were, by consent, tried together. The plain- 
tiffs claimed that Homeyer was indebted to them in a depos- 
it of $500 and $924, as the value of a lot of sacks shipped 
to Homeyer. These items are not now disputed, as they 
were allowed, upon a deduction of $200 advanced to Coch- 
rane, but the defendant set up a counter-claim for 2796 bush- 
els of corn alleged to have been sold to plaintiffs and deliver- 
ed to them, at the price of 80c per bushel, and the only ques- 
tion in the eases is as to the counter-claim. It was allowed 
by the jury under instructions, and the only question here is 
as to the propriety of the instructions. 

The dispute was, whether there was in fact a sale and de- 
livery of the corn charged in the counter-claim. 

The evidence in regard to the claim was conflicting, and 
utterly irreconcilable, and the case really depended on ques- 
tions of fact. 

The jury found under the instructions, in favor of the coun- 
ter-claim. 

‘It is impossible to reconcile the statements of Whitmore, 
the agent of Homeyer, with the statements of Cochrane and 
his agent, Edson. They conflict on material points, and this 
was a matter for the jury. We have no authority to interfere 
with their verdict, unless the instructions given by the court 
were wrong, and the propriety of these instructions is the 
only question here. 
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Whitmore’s statement makes ont a clear case of sale and 
delivery of the corn. He says, he met Cochrane on his way 
to a steamboat about starting for Memphis, and told him they 
(lomeyer & Co.) had eight car loads of corn rejected by the 
government, it was slightly damaged by sweating, and as he 
had been informed that Cochrane was buying this sort of 
corn, he offered it to him, first at $1.00, and then at 80c. per 
bushel. Cochrane said he did not have time to examine the 
corn, but requested Whitmore to see Edson, his agent, and 
tell Edson that he had bought the corn at 80c., provided Ed- 
son, upon inspection, thought the corn was good enough. 
Whitmore then called upon Edson, and after some delay 
the cars were found on the track of the Illinois C. R. R. Co., 
or rather six of them, and Edson examined them and said 
they were good enough. Two of the cars were not found. 
Whitmore then gave Edson an order on the R. R. Co., to 
deliver the eight cars to Cochrane & Co., and that termina- 
ted his knowledge of the transaction. 

This order was as follows: “Agent I. C. R. R. Co., Cairo, 
deliver to Gaff, Cochrane & Co. or order, cars 2259, 2672, 
1030, 3131, 2911, 2639, 2457 and 2461, consigned to us. 

H. A. Homryrr & Co.” 

On the other hand, Cochrane gave a very different version 
of what passed between him and Whitmore. He states that 
as he was going down to the boat, which was ahout starting 
for Memphis, with his carpet bag in his hand, he met Whit- 
more, who said to him that he had a lot of corn for sale, 
which had been rejected by the government, not on account 
of its quality, but because there was no room for it, and that 
on Whitmore’s saying the price was 80c., he said he would 
instruct Mr. Edson, his agent, to examine the corn, and if it 
suited he would take it. 

Edson’s statement, although conceding that he examined 
six car loads of the corn, was quite positive that he never 
received the corn, at the same time admitting that he received 
the order on the R. R. Co., and in fact, the commission house 
of plaintiff, shipped two car loads of the corn to Memphis, to 
Gaff, Cochrane & Co. 
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The instructions, in regard to this matter, given by the 
court, were these: 

“If the jury find from the evidence, that the agent of H. 
A. Homeyer & Co. delivered to the agent of plaintiffs an or- 
der for the corn in question, and that a part of the corn was 
actually received and used by plaintiffs, then such receiving 
and using of the corn is evidence to be considered by the jury, 
as tending to show that the corn described in the order was 
delivered to them by H. A. Homeyer & Co. 

“Tf the jury believe from the evidence, that George W. 
Cochrane, on behalf of Gaff, Cochrane & Co., agreed with 
Henry Whitmore, on behalf of H. A. Homeyer & Co., to 
purchase eight car loads of rejected corn, subject to the in- 
spection of Edson, at 80c. per bushel, and if the jury further 
believe that Edson inspected the corn; that the corn was at 
the time in possession of the Ill. C. R. R. Co., as agent for 
H. A. Homeyer & Co., that Edson received and accepted the 
order of H. A. Homeyer & Co., on the Il. C. R. R. Co., for 
the corn in question, and kept such order without return- 
ing the same within a reasonable time, then the delivery 
of such orderto Edson was a delivery of the corn described 
in the order; and if the jury find that the eight car loads 
of corn were thus sold and delivered,” &e. 

The remainder of this instruction related to a change in 
the firm of Homeyer & Co., and in regard to interest, about 
which there is no question. 

The instructions asked by the plaintiffs, and refused, need 
not be copied, since it is clear that they are chiefly based on 
the hypothesis that Edson must have examined all the car 
loads, before there could have been a sale and delivery. It 
might with equal propriety have been claimed that every 
bushel or every sack should have been examined, but the re- 
ception by Edson of the order for all the eight car loads, and 
the actual shipment of two of them by plaintiffs agents, 
would seem to be conclusive on this point. 

The defense in this case was, that there was no sale or de- 


livery. There was no defense set up that a fraud was prac- 
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ticed or a misrepresentation made in regard to the quality of 
the corn. If Cochrane’s testimony was correct, it is clear that 
the transaction was based on a fraudulent and false represen- 
tation. in regard to the quality of the corn. But it appears 
that Whitmore, the agent of Homeyer & Co., called on 
Kingsbury, the agent of the R. R. Co., in company with Ed- 
son and introduced Edson to Kingsbury and stated the sale to 
Gaff, Cochrane & Co., and that Gaff, Cochrane & Co., would 
ship to Memphis, to all of which Edson assented. 

It further appeared that Cochrane offered to pay for the 
two car loads shipped to Memphis, but refused to pay for the 
six car loads which Edson inspected. 

Whether Whitmore’s statement was correct or not, was sub- 
mitted to the jury, and their verdict was not surprising. The 
instructions were substantially right, and we have been refer- 
red to no adjudicated ease in which the facts fonnd by the 
jury here are not considered a complete sale and delivery of 
the goods. It is conceded that this contract occurring in 
Illinois, the statute of frauds has nothing to do with the case. 

We will, therefore, affirm the judgment; the other judges 
concur. 





Joun D. Torta ef al., Plaintiffs in Error, vs. Western Mv- 
TUAL I'trre anpD Moroat Fire & Marine Insurance Com- 
pany, Defendant in Error. 

1. Writ of error dismissed for failure to file statement and brief. 

Error to St. Louis Circuit Court. 
Hill & Bowman, for Plaintiffs in Error. 
Cline, Jamison § Day, for Defendant in Error. 
Waaner, Judge, delivered the opinion of the court. 


The plaintiff in error has failed to file a statement and brief 
as required by law. The writ will therefore be dismissed ; 
all the judges concur. 
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Parrick McDonatp, Plaintiff in Error, vs. Micnarn Lyncn, 

et al., Defendants in Error. 

1. Account for money paid—Parol contract to convey land—Earnest money.— 
Where money is paid to bind a parol bargain to deed land under a mistaken 
understanding that a certain agreement had been arrived at touching the kind 
of title to be conveyed, the party paying may recover it back. 


Error to St. Louis Circuit Court. 
M. O. Reily, for Plaintiff in Error. 
W. Patrick, for Defendant in Error. 


Napron, Judge, delivered the opinion of the court. 


This was a suit for $50, before a justice, where the plaintiff 
got a judgment, but on appeal to the Circuit Court, the court, 
on the evidence, found for defendant, and there would be no 
question for this court to decide, had not the Circuit Court re- 
fused an instruction asked for the plaintiff. The facts were 
that the plaintiff and defendant agreed upon a sale and pur- 
chase of a lot in the city of St. Louis, at a price named, and 
plaintiff paid the defendant $50 to bind the bargain. But 
upon their subsequent meeting at the office of a real estate 
agent, and a tender of a deed by defendant, the plaintiff de- 
clined to receive it, because it conveyed the lot subject to the 
taxes of 1872. In other respects the deed was conceded to 
be just such a one as he had contracted for. The plaintiff swore 
on the trial that he (as purchaser) was to have a title exempt 
from all taxes; and the defendant swore that the agreement 
was that the taxes of 1872 were expressly excepted. There 
was some proof that the plaintiff's evidence, on the trial be- 
fore the justice, did not exactly correspond with the state- 
ment in the Cireuit Court, and therefore the Circnit Court, 
where the whole case was submitted without any jury, might 
very well have found as it did. 

But the plaintiff asked this instruction: “If the court be- 
lieve from the evidence, that the plaintiff paid the sum of $50 
to defendant, on account of a parol agreement for the pur- 
chase of land, the terms of which were and are in dispute be- 
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tween the parties, and are unsettled and not executed, then 
the plaintiff is entitled to recover said sum of $50 so paid.” 

This instruction was refused. It was undoubtedly the law, 
that if there was really a misunderstanding between the par- 
ties, as to tle kind of title to be conveyed, and money was 
paid under the mistaken belief of one that the other party 
understood the contract as he did, the party paying this, un- 
der a mistake, is entitled to recover it back. 

This was one theory of the case, and there was some evi- 
dence to support it, unless we assume that no sort of credit 
wus to be given to the statement of the plaintiff and therefore 
that the court was under no obligation to declare a mere ab- 
stract proposition of law, having no connection with the facts. 

But the statements of plaintiff and defendant were directly 
contradictory ; and there is no doubt that, notwithstanding 
the statute of frauds, if the defendant offered to comply with 
the parol contract, the plaintiff had no right to recover the 
$50 advanced. 

The only real dispute between these parties was as toa 
question of fact—the contract. Was that contract for a con- 
veyance which would not impose on the purchaser the pay- 
ment of taxes for 1872, or was it that a clear title should be 
inade excepting so far as the taxes of that year were con- 
cerned ¢ 

And if the parties really did not understand each other, and 
there was no contract therefor, that was a hypothesis upon 
which plaintiff would have a right to recover. 

We think the court ought to have given the instruction 
based on the hypothesis of mistake and misunderstanding. 

The judgment is therefore reversed, and the case remanded ; 
the other judges concur. 
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Rapsaet Venccrt, ef al., Plaintiffs in Error, vs. Domrtco Ca- 
pDEMARTORI, Defendant in Error. 


1. Limitations, statute of—Non-residence, what will not prevent running of stat. 
ute—Service of process.—Where the residence of a debtor remains in this 
State, so that service can be had upon him which will authorize a personal 
judgment, (Wagn. Stat., 1007, 3 7; 599, 3 60) the statute of limitations will 
run in his favor during his absence. The words of the statute, (Wagn. Stat., 
919, 3 16) “depart from and reside out of the State,” imply such a change of 
residence that process of law cannot be served. (Garth vs. Robards, 20 Mo., 
523.) 


Error to St. Louis Circuit Court. 
Arba M. Crane, for Plaintiffs in Error. 


I. The statutory exception, (Wagn. Stat., 919, § 16) applies, 
because during the defendant’s sojourn in Italy plaintiffs 
could not have had service and judgment against him here, 
that could be asserted in a foreign jurisdiction. (Johnson vs. 
Smith, 43 Mo., 499, 501.) Our statute, (Wagn. Stat., 599, § 
60) which makes the place where the family of a party resides 
in this State, the abode of such party, has no application 
here, because it affirmatively appears that Cademartori was 
living abroad all the time, and, therefore, no question of con- 
structive residence arises. And Cademartori not in fact be- 
ing a resident citizen of Missouri during the eleven years he 
lived in Italy, our courts for extra-territorial purposes could 
acquire no jurisdiction over him during that time; so that 
the supposed power of the State to regulate process against 
its own citizens, so as to bind them, any and everywhere, 
does not apply. (Latimer vs. Pac. R. R. Co., 43 Mo., 105.) 

At best defendant had only a technical domicile in this 
State by reason of the residence of his family here; but his 
own abode was necessarily where he was living all this time. 
which was in Italy. How then could any place in Missouri 
be considered the usual place of abode of Cademartori, for 
the purpose even of that sort of constructive personal service ? 
(Wagn. Stat., 1007, § 7, 3 subd.; Johnson vs. Smith, 43 Mo., 
501; Brown vs. Rollins, 44 N. H., 446.) 
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Samuel Reber, for Defendant in Error. 


I. Absence from the State does not stop the running of 
the statute. where the defendant maintains his family and 
residence here, so that he may be sued by the ordinary pro- 
cess of law. (Garth vs. Robards, 20 Mo., 523.) 


Waener, Judge, delivered the opinion of the court. 


The only question presented by the record, is, whether the 
statute of limitations constituted a defense. The case was 
tried on an agreed statement of facts, and it shows that on 
the 1st of August, 1859, defendant made his promissory note 
for the sum of $278, payable to one of the plaintiffs one year 
after the date thereof; that at the time of the execution of 
the note defendant resided in the city of St. Louis with his 
family, and that in the spring of 1861, he went to Italy, leav- 
ing his wife and family at his residence in the said city, and 
that he remained absent till the year 1872, when he returned ; 
that at the time he left for Italy, he left his family, consist- 
ing of his wife and children, at his residence, where they re- 
mained during the whole time, and provided for their support 
until his return; that at the time of his departure he was the 
owner of real estate in the city of St. Louis, and that before 
he left he conveyed the same to a trustee for his wife and 
family, in ease of his death during his absence.’ On these 
facts the court held that the statute was a bar, and gave judg- 
ment for the defendant. 

Section 16 of the second article of the limitation act, 
(Wagn. Stat., 919) provides that, if after the cause of action 
accrues against any person, the person shall depart from and 
reside ont of the State, the time of his absence shall not be 
deemed or taken as any part of the time limited for the com- 
mencement of the action. The language of the statute is, 
where a person “ departs from and resides out of the State.” 
This contemplates that he should change his residence so that 
the process of the law cannot be served upon him. Where 
that happens then the creditor is remediless, and the debtor 
by his act has prevented the creditor from proceeding to ob- 
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tain satisfaction. But if the residence is not changed, and 
under the provisions of the law service can be had which will 
authorize a personal or general judgment, then the statute 
continues to run, and cannot be arrested in its course. 

Under our statute a summons may be served by leaving a 
copy of the petition and writ at defendant’s usual place of 
abode, with some white person of the family, over the age of 
fifteen vears. (Wagn.Stat., 1007, §7.) And the place where 
a person’s family permanently resides is deemed in this State 
his place of abode. (Wagn. Stat., 599, § 60.) 

The defendant’s family had a permanent residence in the 
State. He left them at his residence, where they continued 
all the time that he was gone and until his return. He sup- 
ported them all that time, and his property was left here. 
From these circumstances the presumption is, that he in- 
tended to return, and he actually dfd return. As his place 
of abode under the law was here, and service of summons 
there was entirely good at any time, there was nothing to 
prevent the plaintiff from bringing an action and obtaining a 
personal judgment, and prosecuting it to satisfaction. Under 
such circumstances, we can see no obstacle to the statute’s 
running. 

In a case entirely similar, except that the absence was not 
so long, it was said in this court: “ We can see no reason 
why the statute should not run against the plaintiff under the 
circumstances of this case. All the ordinary process of the 
law authorized for the enforcement of demands was at his ser- 
vice. His writ, under our law, could have been served so as 
to warrant a general judgment, binding all the goods and 
chattels, lands and tenements of his debtor, and there was 
ample property to satisfy his demand. Under such a state 
of facts there could not possibly exist any reason for prevent- 
ing a bar of the statute, and we would not be warranted in 
inferring that the legislature designed to interpose any ob- 
stacle to its running.” (Garth vs. Robards, 20 Mo., 523, per 
Scott, J.) 

This authority is conclusive. The judgment should be af- 
firmed; the other judges concur. 
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Union R. R. & Transportation Co. v. Traube. 





Union Raitroap ano Transportation Co., Respondent, vs. 
Epwarp Travuse, Appellant. 


1. Carrier-—Action for loss of goods— Value to be determined how, as to time and 
place.—In an action against a common carrier for loss of goods, whether the 
action be trover, assumpsit or case the measure of damages is their value 
at the time of conversion, and, semble, that they are to be valued at the place 
of destination. 

Trover—Measure of damages—Counter-claim— Former recovery.—In suit by 
an express company for charges of transporting certain tierces of rice from 
New York to St. Louis, defendant alleged the loss by the company of a part 
of the goods, and set up a counter-claim for the premium commanded by the 
rice in the St. Louis Market over that in New York at the date of loss. It ap- 
peared that defendant had sued the company in trover for the lost goods, but 
it did not transpire whetler evidence touching the difference in price was ad- 
duced, or any instruction on that point given. The verdict was for the cost 
price of the rice in New York. From the verdict no appeal was taken. The 
court held, Ist, tliat although the action was ¢rover the subject matter of the 
counter-claim was fairly involved in the former suit; 2nd, that, prima facie 
there was evidence relating thereto; 3rd, that at all events it was properly 
admissible, and that the counter-claim was barred by judgment therein, and 
could not be set up in the suit by the company. 

. Formerrecovery,, when bars second suit— Form of action immaterial.—A judg- 
ment not appealed from is conclusive against a second suit for the same cause 
of action. And it is immaterial what was the form of the action. Thus, a 
judgment in ¢rover is a bar to assumpsit for the same goods, 

. Judgment concludes parties as to cause sued on, although given for only part 
of the. demand.—A judgment concludes the rights of the parties as to the 
cause of action stated in the pleadings upon which it was rendered, whether 
it includes the whole or only a part of the demand sued upon, on the ground 
that the claim, whether arising upon a contract or a wrong, caunot be split 
up into several actions. 

Suit on several claims arising out of the same confract—Suit on last of several 
will bar the remainder, when.—Where several claims payable at different 
times arise out of the same contract or transaction, separate actions may 
be brought as each liability accrues, but in such case it has been held that if 
no action is brought until more than one are due, all that are due must be in- 
cluded in one action, And if an action is brought when more than one claim 
is due, a recovery in that suit will bara second action brought to recover 
the other claims that were due when the first suit was brought. 


Appeal from St. Louis Circuit Court. 
Slayback & Heussler, for Appellant. 


The agreed case shows that the present counter-claim 
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former suit, and hence the prior judgment is no bar. (2 Phil. 
Ev., 17, 18 [Cow. & Hill, notes 261] ; Jd.,4; 2 W. Black, 

$27; 3 Wils., 304; Gustene vs. Smith, 2 Moore, 157; Sel- 
don vs. Tutop, 6 T. R., 607; Thorpe vs. Cooper, 5 Bing., 129; 
Hadley vs. Green, 2 Tyrw., 390; Davenport vs. Hubbard 45 
Vt., 200; 43 Vt.,410; Snider vs. Croy, 2 Jolns., 227; Phil- 
lips vs. Berrick, 16 Johns., 136; Hale vs. Andrews, 6 Cow., 
225; Wheeler vs. Van Honten, 12 Johns., 311-313; Cole- 
man’s Appeal, 62 Penn. St., 252.) 

The former suit only decided that Traube owned the rice. 
It embraced no charge against the carrier for damages arising 
from failure to deliver the rice in St. Louis according to his 
contract. 

The counter-claim could not have been set up in that suit, 
as trover is founded on tort, and the counter-claim is founded 
on contract. (1 Ch. Pl., 476, 489-499.) Actions in form 
ex contractu cannot be joined with those ex delicto. (1 Ch. 
PI., 164, 138.) T'rover and assumpsit cannot be joined. (/d., 
199, n. 4.) It should be borne in mind that the ¢trover suit 
was brought against the company as a trespasser regardless 
of any contract. Hence from the nature of the former ac- 
tion the counter-claim cannot be barred. (2 Pars. Cont., 238 ; 
Campbell vs. Butts, 3 Comst., 173; Wadleigh vs. Venda 3 
Sumn., 165; 2Sm. Lead. Cas., 783-6; Doty vs. Brown, 4 N. 
Y., 71.) 

Even could the counter-claim have been set up as matter 
of law, the question here is, whether in fact it was set up. 
If not, judgment in oy ease cannot bar its recovery now. 
(2 Pars. Cont., 235; 15 N. H.,9; 20 How. State Tr., 538; 3 
Wood & M., 236; 3 3 Comst., 173; Emp. Transp. Co. vs. Bog- 
giano, 52 Mo., 294.) 

The plaintiffs position in regard to this counter-claim is 
virtually this—that because plaintiff was convicted in trover 
of converting a part of the property transported, therefore 
this defendant has no claim under the contract, and _ plaintiff, 
by having done the wrong, as to the conversion, can take ad- 
vantage of that wrong to evade all responsibility to defend- 
ant for the breach of contract. 
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The action in ¢rover satisfied plaintiff for the act of con- 
verting the rice at its cost value. The counter-claim pro- 
pounds indemnity to defendant for plaintiff’s failure to de- 
liver the goods here in St. Lonis, in pursuance of the plain- 
tiff’s contract as carrier. If defendant should set up a claim 
for the rice itself, he would be asking something already 
awarded to him in the foriner litigation. But the contract had 
a value. The contract, if valid and enforcible, entitles Tranbe 
to have that rice put down at St. Louis, or, to such damages 
as necessarily befall defendant in consequence of this breach 
of the contract, in failing to deliver the rice in St. Louis. The 
plaintiff was not only guilty of conversion. Subsidiary to this 
it broke its undertaking to deliver the goods here. And the 
referee estimates this damage at $665.00 yet denies it to 
Traube. For this Traube has had no allowance, and is surely 
entitled to it when suit is brought to enforce that very con- 
tract against him. 

The plaintiff admits that it carried this merchandise under 
the written contract. How then can it recover upon a guan- 
tum meruil? Why have a contract at all, if it can be disre- 
garded and abandoned at pleasure. 

Counsel proceeded to comment at length upon Smith vs. 
Way, 9 Allen, 473; Eastman vs. Cooper, 15 Pick., 276; Nor- 
ton vs. Dougherty, 3 Gray, 372; Burnett vs. Smith, 4 Gray, 
50; Warren vs. Cummings, 6 Cush., 103; as establishing 
the contrary of the doctrine contended for by appellant. 


4. M. Thayer, for Respondent. 


I. Appellant’s defense is a naked attempt to try, in the 
shape of an off-set, a matter which has once been tried and 
settled in another jurisdiction. 

A judgment may be pleaded in bar toa second action, 
where the judgment was rendered ina suit between the same 
parties and relates to the same subject matter. (Poorman vs. 
Mitchell, 48 Mo., 45; Offutt vs. John, 8 Mo., 120.) 

The failure of the defendant in the former action, as a com- 
mon carrier, to transport and deliver the rice, was the subject 
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matter in controversy in that action, and is that of the coun- 
ter-claim in this suit. 

It is immaterial that the former suit was in trover, rather 
than case or assumpsit ; for in either action the value of the 
property lost would have been the measure of damages. And 
there is no doubt that appellant might have recovered the full 
amount of his damages in the former action. If he did not, 
and saw fit to accept a less amount, without appeal, he is con- 
eluded. 


Napton, Judge, delivered the opinion of the court. 


This suit was to recover a freight bill amounting to $411.67, 
for transportation of certain goods from New York to St. 
Lonis, at the request of defendant. 

The answer sets up a counter-claim for $1000 damages for 
failing to deliver 58 tierces of rice, a portion of the cargo or- 
dered by defendant. The reply admitted the failure to de- 
liver the 58 tierces of rice; but set up a judgment recovered 
by Tranbe in the Cirenit Court, U. 8., against the plaintiff, 
for $2616, the value of said rice, and claimed the judgment 
which was paid was an adjudication of that matter, which 
barred the defendant from his counter-claim. , 

There was an agreed statement of facts, which was as fol- 
lows: 

1. It is admitted that the plaintiff transported from 
New York to St. Louis, and there delivered to defendant the 
various quantities of merchandise mentioned in the petition. 

2. It is admitted that the defendant accepted said merchan- 
dise, and the freight on the same amounted to $411.67, at the 
rate agreed upon between the parties, and that said freight 
on the merchandise delivered and mentioned in the petition, 
has never been paid. 

3. It is further admitted, that at the time plaintiff received 
the merchandise mentioned in the petition from defendant, 
it also received fifty-two tierces of rice from the same firm, 
and issued the bill of lading filed with the answer, whereby 
it undertook to transport the merchandise mentioned in the 


























MARCH TERM, 1875. 





Union R. R. & Transportation Co. v. Traube. 





petition and said tierces of rice from New York to St. Louis, 
and there deliver the same to defendant. 

4. It is admitted that the plaintiff never delivered said rice 
to defendant at St. Louis, but in fact transported it to Indi- 
anapolis, and at the instance of certain New York merchants, 
carried it back to New York and delivered it to said mer- 
chants, who claimed to own it, and took from said merchants 
a bond of indemnity against all claims for damages that might 
arise in consequence of plaintiff's action; that in consequence 
thereof the defendant wholly lost said rice. 

5. It is admitted defendant, prior to the.commencement of 
this suit, brought an action of trover in the U.S. Cireuit 
Court for the district of Missouri, against plaintiff for the 
conversion of said rice; that the plaintiff herein appeared 
and defended said action, and after trial had in due form of 
law, defendant recovered judgment against plaintiff in this 
action in the sum of $2616.74 for damages, at the April term, 
1872. 

6. It is further admitted, that in said action of trover, the 
jury, under instructions from the court to assess damages at 
the value of said rice at the time of conversion, in fact gave 
judgment for the value of said rice at the city of New York, 
and that said judgment was not appealed from by either party 
to said action, and had been paid in full to defendant by said 
parties, who gave plaintiff herein the bond of indemnity as 
aforesaid, prior to the commencement of this suit. It was 
further agreed to refer the case to Geo. B. Kellogg, Esq., as 
referee. 

The referee found the facts to be, that defendant was in- 
debted in the sum claimed in the petition for the transporta- 
tion of the merchandise delivered, and that the fifty-eight 
tierces of rice not delivered were worth in New York about 
two cents per pound less than they were worth in St. Louis, 
at the date of the delivery of the other merchandise forwarded, 
and therefore, that the defendant was entitled to $663 for the 
damage he had sustained by reason of the non-delivery of the 
rice at St. Louis; but was further of opinion that, inasmuch 
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as defendant had only recovered the New York price of the 
rice in his action of trover in the Circuit Court of the U. S., 
and that judgment was not appealed from and had been paid, 
it was a bar to the counter-claim. 

This opinion and conclusion of the referee was, on consid- 
eration of exceptions to it, confirmed by the Circuit Court, and 
subsequently at the General Term. And the only question 
presented by the record in this case, is whether this conclusion 
as to the plea of former recovery as a bar is on the agreed 
facts right. Notwithstanding the very ingenious and elabo- 
rate argument of the counsel for the defendant, we think the 
referee and the circuit judge and the General Term were 
clearly right. 

There are several forms of action by which, previous to 
our code of practice, the responsibility of a common carrier 
for a failure to deliver goods entrusted to him could be en- 
forced. An action on the case, or of trover or assumpsit on 
the express or implied contract, might either be maintained, 
and the advantages or disadvantages of either form are fully 
pointed out by Mr. Angel, in the 10th chapter of his work on 
Carriers. In the admiralty courts carriers by sea were pro- 
ceeded against both for a breach of contract and for a breach 
of duty, and though originally common Jaw actions against 
earriers were chiefly founded on tort, on the hypothesis that 
their liability depended chiefly on a breach of a public duty, 
the action of assumpsit was ultimately resorted to. Mr. An- 
gel says: (§ 422) “In time they succeeded in establishing 
the existence of a contract. and then they at once became 
liable to an action of assumpsit on their undertaking; and a 
very long established, continued and uniform usage has sane- 
tioned the principle, and adopted the advantages of both 
forms of action, so that the case may be considered either 
way as arising ex contractu or ex delicto, according as the 
neglect or duty or breach of promise is intended to be relied 
on, as the cause of injury.” 

It is not perceived, however, that in regard to the question 
of damages to be recovered where goods are intrusted toa 
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carrier and are not delivered according to his undertaking, 
there is any different mode of computing them, in any form 
of action which may be selected. In ¢rover the value of the 
goods at the time of their conversion, is undoubtedly the 
measure of damages, and the same rule would prevail either 
in assumpsit or case. But the question still remains, what- 
ever form the action may assume, whether that value is to be 
computed at the place where delivered to the carrier, or at 
the place of destination, and in regard to this Mr. Sedgwick 
observes, that it is well settled that the measure of dam- 
ages is the value of the goods at the place of destination, 
(Sedg. Dam., ch. 13) deducting the freight. And the case of 
O’Conner vs. Foster, (10 Wall., 418) which was an action on 
the case, decided that the true rule of damages was the differ- 
ence between the value of the wheat in Pittsburg, with the 
freight added, and the market price at Philadelphia (its place 
of destination) at the time it would have arrived there, if 
earried according to the contract. 

Now the agreed case shows that the action of trover in the 
U.S. Circuit Court, was to recover damages for the conver- 
sion of the fifty-eight tierces of rice, and that in estimating 
these damages the court instructed the jury that the measure 
of damages was the value of the rice at the time of its con- 
version. This instruction was right—but whether right or 
wrong, would not be material now. If a wrong instruction 
was given, it was the right of the plaintiff in that case to ap- 
peal, and have the error corrected. But it does not appear 
that any instruction was asked in regard to the place where 
the value was to be fixed, whether at New York, where the 
goods were bought, or at Indianapolis, where they were con- 
verted to other uses by the carrier, or at St. Louis, where the 
carrier agreed to take them. Nor does it appear that any 
evidence was offered to show the difference in the prices at 
New York and the prices at St. Louis, at the date of the con- 
version. And the jury, under the general instruction given 
by the court, gave damages for the value of the rice, estimat- 
ing its cost in New York. 
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Now the defendant here (plaintiff in the ¢rover action) 
insists that the question as to the measure of damages, was 
not involved in the action of trover, and therefore the judg- 
ment in his favor, in that action, not being for as large a sum 
as he was entitled to, although not appealed from, is no bar 
to his present counter-claim for precisely the same subject 
matter involved in the ¢rover suit. 

The plea of former recovery is very equitably and liberally 
construed by the courts, and if the subject matter of the two 
suits is different, and the same question was not in fact liti- 
gated, and no evidence offered concerning it, the courts are 
disposed to allow the merits of the case to be investigated in 
the second suit. But there must, in considerations of public 
policy as well as settled law, be an end to litigation. The 
question is, whether the same cause of action has once been 
litigated and decided. Ifit has, there is an end to it, and 
ought to be, and it is the business of the party who brings 
the second action to show that the cause of action is different. 
The form of the action is immaterial, and if the cause be the 
same the judgment is conclusive, and therefore, a judgment 
in ¢rover isa bar to an action of assumpsit for the same goods. 
(4 Rep., 34-6; 2 W. Black, 827; 3 Ch. Pl., 929; Agnew vs. 
McElroy, 10 Sm. & M., 555.) 

It is now well settled that a judgment concludes the rights 
of the parties in respect to the cause of action stated in the 
pleadings on which it was rendered, whether it includes the 
whole or only part of the demand sued on, upon the ground 
that an entire claim, arising either upon a contract or wrong, 
cannot be split up into several actions. (26 Mo., 532; 35 
Mo., 447; Secor vs. Sturgis, 16 N. Y., 544; 15 Johns., 432; 
Id., 229; 16 Id., 137; 1 Wend., 487.) 

Where the demands arise out of separate and distinct 
causes of action, the rule is otherwise. And even where sev- 
eral claims, payable at different times, arise out of the same 
contract or transaction, separate actions may be brought as 
each liability acerues—but in this case it has been held, that 
if no action is brought until more than one is due, all that 
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are due must be included in one action ; and if an action is 
brought when more than one is due, a recovery in that suit 
wil! be a bar to a second action brought to recover the other 
claims that were due when the first was brought. (Ref. 
Dutch Church vs. Brown, 54 Barb., 191.) 

It is apparent from the statements in the agreed case that 
the cause of action in the suit tried in the U. §S. Circuit 
Court is precisely the same with the one set up in the coun- 
ter-claim, and the fact that the jury or the court did not give 
damages for the conversion of the goods, in that case com- 
mensurate with the real loss sustained, might have been a 
ground for an appeal or writ of error to that judgment—but 
the judgment in the case, although the form of action was 
different, is a complete bar to a renewed litigation of the 
matter. It does not appear that any instruction was asked 
of the court trying the trover suit, in regard to the mode of 
estimating damages—nor does it appear that any evidence 
was offered in regard to the difference in the value of the 
goods at New York and in St. Louis. Prima facie, such evi- 
dence was offered, as it was clearly admissible, and if it was 
not, the agreed case should have sostated. It is not how- 
ever, clear, that whether offered or not, the result would be 
different, so far as the present counter-claim is concerned. 
It was evidence clearly admissible under the issue, and if not 
offered or introduced, that is no reason why another action 
should be allowed to investigate the same question a second 
time. 

The judgment of the General Term is affirmed; the other 
judges concur. 
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Josepn Frepier, Defendant in Error, vs. WrL1am ScHrorpeEr, 
Plaintiff in Error. 

1. Practice, civil—Process—Service— Appearance waives, when.—A motion for 
change of venue is such an appearance as waives objections to the service of 
process, and admits the jurisdiction of the court. 

2. Forcible entry and detainer—Appeal—Afirmance of judgment.—In forcible 
entry and detainer cases, where defendant fails to prosecute his appeal in the 
Circuit Court, the judgment of the justice may be affirmed. (Wagn. Stat., 653, 
22 29, 30.) 

3. Forcible entry and detainer—Claim for damages, etc,, may be doubled bu judg- 
ment.—In suit of forcible entry and detainer where plaintiff claims a specific 
sum for damages, neither the court nor the jury can find a sum in excess 
thereof, but under the statute (Wagn. Stat., 645-6, 3 22) it becomes the duty of 
the court to double the sum found by the jury for damages and monthly rents 
and profits. The claim for damages is merely what it was at common law, a 
limitation on the amount of the verdict and does not control the judgment. 


Matthew O Reilly, for Plaintiff in Error. 

I. Defendant’s appearance for the purpose of taking a 
change of venue, did not cure defects in the service. Such an 
appearance was not a submission to the jurisdiction, nor was 
it a pleading to the merits, and the justice to whom the case 
was sent stood in the same position as the justice from whom 
the case came. (Wagn. Stat., 826, § 39.) 

II. The judgment of the justice who tried the case, is er- 
roneous in this, that it gives judgment for $70.00 damages, 
when the plaintiff asks only $35.00, and it does not show the 
actual value of the damages as found. (Wagn. Stat., 646, 
§ 22.) 

III. The Cireuit Court erred in affirming the judgment of 
the justice. Thecaseshould have been tried de novo. (Wagn. 
Stat., 653, § 33.) It is only where there is a failure to per- 
fect the appeal, that the judgment of the justice should be 
affirmed, (Wagn. Stat., 653, § 30; Lee vs. Roberts, 8 Mo., 
506.) 

IV. The judgment of the Circuit Court is excessive. The 
plaintiff asked $35 for his damages, and $35 for his monthly 
rents and profits,and the judgment is for $70 for his damages, 
and $70 for his monthly rents and profits, although there is no 
actual finding anywhere as to what was their actual value. 
(Moore vs. Dixon, 50 Mo., 424.) 























MARCH TERM, 1875. 


Feedler v. Schroeder. 








H. L. Gottschalk, for Defendant in Error. 


I. The defendant having appeared before the justice of the 
peace and filed his affidavit for a change of venue, waived all 
errors in the process and service. 

II. The Circuit Court had the right to affirm the judgment 
of the justice of the peace, as defendant failed to prosecute 
his appeal and refused to make his defense, if any he had. 
(Wagn. Stat., 653, § 30.) 

Ill. The judgment for double the amount was proper. 
(Wagn. Stat., 645, § 22.) The case of Moore vs. Dixon (50 
Mo. 424), is not parallel. In the case at bar plaintiff got 
judgment for the amount claimed, and that sum was doubled 
as a penalty, under the above section. 


Hoven, Judge, delivered the opinion of the court. 


This was an action of forcible entry and detainer. Plain- 
tiff claimed damages to the amount of $35, and alleged the 
monthly rents and profits to be $35. Service of process was 
made by a special constable appointed by the justice, by read- 
ing the writ, only, to the defendant. Onthe return day of the 
writ, the defendant made application for a change of venue, 
which was granted, and on the day set for trial of the cause, 
by the justice to whom the same had been transferred, a judg- 
ment by default was rendered against the defendant, for the 
recovery of the possession of the premises and for $70 dam- 
ages, and for rents and profits, at the rate of $70 per month 
until restitution should be made. A motion to set this judg- 
ment aside was made and overruled by the justice, and defend- 
ant appealed to the Circuit Court, and there filed a motion to 
quash the return of the special constable, for the reason that 
it did not appear that he had been served with process, as re- 
quired by statute, and limited his appearance to the pur- 
poses of that motion only. This motion was overruled, and 
when the case was called for trial, the defendant having failed 
toappearand prosecute his appeal, the judgment of the justice 
was affirmed. This judgment was affirmed at General Term 
and defendant brings the case here by writ of error. 
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It is argued here that the judgment fur $70 damages, and 
$70 for monthly rents and profits, was erroneous, the amount 
claimed in the complaint, for each, being only $35, and that 
the court erred in refusing to quash the return and in aflirm- 
ing the judgment of the justice, instead of trying the case de 
novo. 

There was no error in refusing to quash the return. Though 
the defendant may not have been in court by the service of 
process, his application for a change of venue was an appear- 
ance in the cause. His motion came too late. 

The defendant having failed to prosecute his appeal in the 
Circuit Court, it was proper for that court to affirm the judg- 
ment of the justice. (Wagn. Stat., 653, §$ 29, 30.) 

The remaining point has been carefully considered by us 
all, and we have concluded, in view of previous decisions of 
this court and the special provisions of the statute in regard 
to the judgments required to be rendered in cases of this kind, 
to uphold the judgment. Ordinarily, of course, the ad dam- 
num clause must control the amount of the recovery, for the 
reason that the judgment follows the verdict. This case is 
clearly distinguishable from the case of Moore vs. Dixon (50 
Mo., 424). In that case the plaintiff claimed damages in the 
sun of twenty dollars, and the verdict of the jury was for 
two hundred and fifty dollars, which was doubled by the court. 
This was manifestly wrong. In the case of Hollyman vs. 
Hann. & St. Joe. R. R. Co., (58 Mo., 480) the plaintiff claimed 
damages in the sum of $88, and asked the court to double the 
same under the statute, which was done, and the judgment was 
sustained by this court. In that case, it was the province of 
the jury to find the amount of plaintiff's damages, not exceed- 
ing the sum laid in the declaration, and it then became the 
duty of the court, under § 48 of the railroad corporation law 
to double the amount so found. In the case at bar, plaintiff 
claimed he was damaged in the sum of thirty-five dollars. 
Neither the court nor jury could find a sum exceeding that 
claimed in the complaint, but it became the duty of the court, 
under the statute, to double the amount of the damages and 
the monthly rents and profits as found. 
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This is a much stronger case than the one last cited, as in 
actions of this kind, the statute directs even the form of the 
judgment to be rendered on a verdict for complainant. 

If plaintiff’s complaint had concluded by asking the court 
to double the damages claimed, I presume the correctness of 
the judgment would not be questioned. Why ask the court 
to do wliat the statute imposes upon it asaduty? Although 
the complaint limits the claim to the real damage sustained, 
it is sufficient. When that sum is ascertained by the verdict 
of a jury, the statute says it shall be doubled. The ad dam- 
num clause thus becomes, or rather remains, in this class of 
cases, what it is at common law, a limitation upon the amount 
of the verdict, and the statute prescribes what judgment shall 
be rendered. 

The judgment is affirmed ; all the judges concur. 





° 


Isaac H. Ertsman, e¢ al., Respondents, vs. Joun B. Ertsman, 
et al., Appellants. 

1. Equity—Bill to set aside trust deed made for wife of grantor—Trustee must be 

co-defendant.—In a proceeding to set aside a deed made by one since deceased 

to a trustee for the wife of tiie grantor, the trustee must be joined as defend- 


ant, otherwise the legal title cannot be divested. (Siemers v. Kleeburg, 56 
Mo., 196.) 


Appeal from St. Louis Circuit Court. 
Krum & Patrick, for Appellants. 
J. S. Bond, with M. Kinealy, for Respondents. 
Suerwoop, Judge, delivered the opinion of the court. 


The plaintiffs, who are heirs of John Erisman, deceased, 
brought: this suit to set aside a deed conveying a certain house 
and lot in the city of St. Louis, together with household fur- 
niture, etc., to Jno. C. Vogel as trustee for Mrs. Erisman, 
then wife of the grantor, their father. 
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The grounds on which this conveyance is sought to be set 
aside, are, that decedent, who at the time of his death was 
about seventy-four years old, was enfeebled by sickness, suf- 
fering and old age, and that defendants, John B. Erisman, a 
son, and Mary Erisman, the wife of deceased, taking advan- 
tage of his situation, and of the fact that the son just named, 
was his agent and had his entire confidence, conspired and 
confederated together to obtain all of his property and to de- 
frand plaintiffs ont of their just share in his estate; that in 
furtherance’of this fraudulent design, defendants, by means of 
false statements respecting plaintiffs, and by threats and 
reproaches, brought decedent into a condition of mind sub- 
servient to their will, and induced him to make the conveyance 
mentioned. The deed is dated March 30, 1869. 

This suit was tried in connection with one, brought by the 
public administrator, wherein similar allegations were made 
against defendants, in respect to money, notes, bonds and cer- 
tificates of deposit, owned by deceased prior to his death, 
which took place the 8th of June, 1869. 

It would serve no useful purpose to review, in detail, the 
voluminous mass of testimony in this case. It is sufficient to 
say at the outset, that as to the charges of conspiracy, confed- 
eration, threats, undue influence, ete., etc., made against de- 
fendants, an attentive perusal of the record discloses nothing 
which affords these charges any degree of support, so far as 
relates to the subject matter of the present suit. 

As to the allegation that deceased was of weak mind in 
consequence of the enfeebling influences of sickness and old 
age, although two or three of the witnesses say that the dece- 
dent was “fickle-minded” and frequently would “change his 
opinions,” ete., etc., yet the testimony, taken as a whole, 
shows, with unquestionable clearness, that he was in full pos- 
session of his faculties, collected his rents for the house. giv- 
ing receipts therefor, and had a full appreciation of and un- 
derstood all the details of business. 

The testimony of Vogel, a disinterested witness, shows the 
meutal capacity of the deceased in a very conspicuous light, 
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The latter part of February, 1869, decedent sent for him, hav- 
ing met him some time before at his office. When Vogel ar- 
rived at the house, decedent said he had sent for him, thought 
he was getting the dropsy, did not think he could live much 
longer, wished to arrange his property, and “talked as sensi- 
bly as any man of his age could talk.” Upon being asked if 
he desired to make a will, he said no, he wished to “deed the 
property,” that he had given his wife the choice between 
bonds and money, and real estate, and that she preferred the 
real estate. He was advised not to do this, as he might 
get well, witness having known others similarly affected to 
recover; that he might outlive those to whom he gave his 
property, and might need it again, “that he had better hold 
on and see.” Nothing was done then. 

In the latter partof March Vogel was sent foragain, found 
decedent worse with the dropsy, and the same remarks were 
made by him as before; said he did not wish to delay any 
longer, desired Vogel who had formerly been a notary, which 
it seemed Erisman knew, to write a deed for him, and on be- 
ing told that Vogel was not then acting in that capacity, re- 
quested him to procure a man on whom he could rely to pre- 
pare the papers for him, and on Vogel promising to do so, 
Erisman said “I'll give you my old deed,” and when asked 
to whom he wished the property conveyed, said “to my wife,” 
giving her name. Vogel suggested that the property would 
have to be conveyed to a trustee, and Erisman remarked in 
substance, that he wished it so arranged that it conld not be 
disturbed ; that unless it were properly arranged, he knew 
there would be trouble after his death. Erisman then gave 
Vogel his old deed, and the latter told him that so soon as the 
new deed was written, he would bring a notary to take the 
acknowledgment. The deed, when prepared, was taken up 
in a day or two, explained to Erisman, who signed and ac- 
knowledged it, and it was also signed by the trustee, Vogel, 
who was requested by Erisman to have it recorded; but Vo- 
gel told him that Boeck, the notary, would leave it at the 
recorder’s office, and that the deed after record, would be 
24—voL. LIX. 
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brought to him by Vogel; and this was accordingly done in 
about two weeks thereafter, that is, in the middle of April, 
Vogel telliug him at the same time to keep the deed, that he 
might live, ete. 

Early in May, Vogel and wife were sent for by Erisman, 
went up to his honse and saw him deliver, with appropriate 
remarks, the deed before mentioned. At this last interview, 
the mental condition of Erisman remained unchanged. He 
charged his wife particularly, that the safe, a small one in 
which he kept his papers, bonds, etc., belonged to his son, 
Isaac, who had a key, and that she must let him haveit. The 
testimony of Mrs. Vogel, also, as to what transpired on 
this occasion, is fully corroborative of that of her husband. 

In addition to that, the testimony of Drs. Gregory, Barker 
and Heacock, physicians who at various periods, during his 
last sickness, up to within a day of his death attended de- 
ceased, is very decidedly in favor of his being the possessor 
of a mind unclonded by disease. It seems he had met and 
eonversed with Dr. Heacock the previous year, they were 
both Pennsylvanians, and when the Dr. was called profession- 
ally to see Erisman, he alluded to the former conversation in 
reference to that State, to James Buchanan, and “how he car- 
ried his head under his white cravat.” 

Erisman seemed anxious that unless the Dr. could benefit 
him by his services, vo bill shonld acerne, and frequently 
asked the Doctor if he thought he could cure him; finally 
suggested “tapping” as he had been told that would be bene- 
ficial. 

From this brief comment upon and summary of the evi- 
dence, it must be quite apparent that so far as regards the real 
estate conveyed, there is no ground whereon to base an aftirm- 
ance of the action of the lower court; and as respects the 
personal property mentioned in the deed, it will be time 
enough to consider the questions relating to it when the party 
entitled thereto shall bring an action therefor. The matter 
has not been adverted to by counsel, but there is an insuper- 
able objection to setting aside the deed, apart from the points 
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already noticed. The trustee was not made a party defendant, 

He was an absolutely necessary party, in whose absence no 

decree, which could accomplish the divestiture of the legal 

title, could be rendered. (Siemers vs. Kleeburg, 56 Mo., 196.) 
Judgment reversed ; all the judges concur 
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Eowarp A. Lewis, Plaintiff in Error, vs. Joan Cuapman, De- 
fendant in Error. 


1. County school lands—Suit on bond given for purchase money—Sale of title of 
obligor—County lien, extinguishment of—Subrogation, etec.—Purchase under 
deed of trust.—A. bought certain county school lands giving bond for the pur- 
chase money. In suit by the county on the bond, the petition, among other 
things, asked a special judgment, ordering sale of the land,and to foreclose defen- 
dant’s equity of redemption ; and the judgment and execution conformed there- 
to. But the sheriff’s deed conveyed merely “ the right, title and interest of A.”’ 
Prior to the judgment, A. had encumbered the property with a duly recorded deed 
of trust under which it was afterwards sold to a third party. Held, 1st. that 
the judgment and execution in the suit against A. authorized a sale of the ti- 
tle held by the county as well as that of A.; but that without the saleand sher- 
iff’s deed, said judgment and execution conveyed no title, and that under the 
sheriff's deed, C. got nothing but the title of A. which was subject to the deed 
of trust and the vendor's lien, and was lost by the sale under the deed of trust. 
But held further, that as the manifest intent of the judgment against A. was to, 
sell the entire estate, and as but for the mistake of the sheriff in executing 
his deed, the whole title would have passed, and as the money paid by B. at 
the sheriff's sale in point of fact went to extinguish the vendor’s lien of the 
county, C. should be subrogated to the rights of the county in its lien to the 
extent of the money so paid. 


Error to St. Charles Circuit Court. 
E. A. Lewis, in propria persona. 


I. The deed of trust under which plaintiff claims, was exe- 
cuted and recorded several months prior to the judgment 
under which the defendant purchased. Unless, therefore, 
the execution sale carried with it the original title held by 
the State, preserved through the county’s sale to Judge, in 
the shape of a vendor’s lien, and so transmitted to defendant 
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through the judgment, execution and sheriff's deed, the plain- 
tiff in error has manifestly the better right, and is entitled, 
as the true legal representative of Judge, to all the benefit of 
the patent. It then becomes essential for defendant to show 
not only that the judgment was in its form and terms an 
enforcement of the vendor’s lien, but that the execution, sale, 
&c., consummated its operation in that capacity. Such a 
proceeding, if calenlated to carry the entire title to a pur- 
chaser under execution, must devote to sale and transfer the 
legal and equitable titles of both parties, vendor and vendee, 
If the vendor has retained the legal title, that must be sold 
along with the equitable title of the vendee. If he has made 
a conveyance, his equitable title or lien for the purchase 
money must go along with the vendee’s legal title, in order 
to make the sale complete. In either case, the proceedings 
accomplish a transfer, not merely of the interest of one party 
or the other, but of “the property” itself. (Gaston vs. 
White, 46 Mo., 486.) 

II. While the judgment in this case may have been snffi- 
ciently comprehensive, yet it could accomplish nothing with- 
out execution, sheriff’s sale and deed to the same effect. The 
sheriff can exercise no power not contained in the writ. 
(Maupin vs. Emmons, 47 Mb., 309.) He cannot go to the 
judgment record to find any additional anthority ; nor can 
the purchaser under execution claim any more than the 
sheriff sells and conveys. (Strain vs. Murphy, 49 Mo., 337.) 
The defendant, then, never acquired from any source, more 
than “all the right, title, claim, interest and estate of James 
Judge,” as expressed in the sheriff's deed. 

ItI. The “ right, title and interest of James Jndge” was 
precisely the same thing that was conveyed by means of the 
trust deed to the plaintiff in error, and also by the sheriff's 
deed to the defendant in error, under a judgment of subse- 
quent date. How can it be that the prior conveyance will 
not hold against the other? The lien, if any, before the judg- 
ment, wis upon the land, and not upon Judge’s equity. 
That equity he conveyed in the deed of trust. It was com- 
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petent for the vendor to extinguish it by a sale of the entire 
title, upon a foreclosure of the equity. But no such sale was 
ever made. (Broadwell vs. Yantis, 10 Mo., 401; Hall vs. 
Jones, 21 Md., 447; Richardson vs. Stillinger, 12 G. & J., 
477.) 

IV. There are no equities to be adjusted between the par- 
ties, as a condition of the plaintiff's right to recover, The 
defendant did not purchase at the sheriff's sale upon any false 
light held out by the plaintiff. The deed of trust was then 
upon record, but the defendant defied it. It is a well estab- 
lished rule that any payment on a mortgage debt or lien, out 
of the funds of the debtor, so far extinguishes the mortgage 
or lien in favor of the next ineumbrancer. This rule entitles 
the plaintiff, and not the defendant, to all benefit of the pay- 
ment made on the judgment out of Judge’s personal assets. 
(Kinley vs. Hill, 4 Watts & Serg., 426; Perkins vs. Dibble, 
10 Ohio, 433.) 


Lackland § Broadhead, for Defendant in Error. 


I. Chapman’s is the prior title, being under the foreclosure 
of the lien for the original purchase money due from Judge 
as far back as 1854, of which Lewis was bound to take notice. 
(Adams vs. Cowherd, 30 Mo., 459; Broadwell vs. Yantis, 10 
Mo., 401-2.) Lewis’ title is under a deed of trust executed 
by Judge in May, 1866, subject to all claims of the school for 
the unpaid purchase money. 

II. The school, in the suit in the Cirenit Court, not only 
foreclosed the equity of redemption of Judge, but sold the 
whole title. The sheriff's deed to Chapman by virtue of the 
judgment, special execution, and by force of the law re- 
lating to school lands, conveyed the whole title discharged of 
every claim subsequent or prior. The prayer of the petition 
is, that the “court render a special judgment, ordering the 
sale of the land to pay said purchase money, and to foreclose 
whatever equity of redemption said James Judge may have 
in and to said land, and to render whatever other relief may 
be just and equitable.” The judgment of the court was in 
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conformity with the prayer of the petition. Judge’s equity 
of redemption was foreclosed and the land ordered to be sold 
to “ satisfy said debt and damages, interest and costs.” 

The statute evidently contemplated and intended that the 
full title to the school lands in 16th sections should pass 
by such foreclosure and sale. (R. C. 1855, p. 1412, § 35; 
Gaston vs. White, 46 Mo., 486; Lumley vs. Robinson, 26 
Mo., 364; Ficklin vs. Stephenson, 33 Mo., 341; Adams vs, 
Cowherd, supra ; Broadwell vs. Yantis, supra; Wilson vs. 
School Town. No. 6, 23 Mo., 416; Duke vs. Brandt, 51 Mo., 


222.) 
Vortts, Judge, delivered the opinion of the court. 


This action was in the nature of a bill in chancery, the 
object of which was to divest the title to certain lands in the 
petition named out of the defendant, and to vest the same in 
the plaintiff. The substantial charges in the petition are: 
that the sheriff of St. Charles county, under the authority of 
the County Court of said county, on the 11th day of October, 
1854, sold to one James Judge the south-west quarter of the 
south-west quarter of section 16, in township 48, of range 5 
east ; containing 39 54-100 acres, being part of the lands do- 
nated by act of Congress to this State for purposes of educa- 
tion; that Judge purchased the land at the price of $316 32- 
100, for which he executed his bond with defendant as his se- 
curity ; that said Judge or his assigns thereby became enti- 
tled, by the payment of the purchase money, to receive a 
patent from the State vesting the title to said land in said 
Judge or his assigns in fee simple; that on the 12th day 
of May, 1866, the said Judge executed and delivered a deed 
of trust by which he conveyed to one A. Griffith, as trustee, 
all of his title and interest in said land in trust for the pay- 
ment of certain indebtedness from said Judge to the plaintiff, 
with power of sale in the trustee if default was made in the 
payment of said debt as therein stated; that default was after- 
wards made, and said Griffith, pursuant to the provisions of 
said deed, on the 9th day of March, 1869, sold said land to 
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plaintiff at auction for the price and sum of $5, and then con- 
vered by deed of that date all of the right and interest of 
said Judge in said land which could be conveyed by virtue 
of said deed of trust. Whereby it is charged that plaintiff 
became entitled to receive a patent for said land from the 
State whenever the bond executed by said Judge for said 
land should appear to have been paid. The petition 
further states that long prior to the sale by said Griffith 
to plaintiff, on the 3lst day of May, 1867, the said bond 
of said Judge, for the purchase money of said land, to- 
gether with all interest thereon, was fully paid by means of 
a sale under executions in favor of St, Charles county of the 
personal property of said Judge; by means of which plaintiff 
became entitled to a patent from the State for said land; 
that the defendant, knowing of the rights of the plaintiff, and 
frandulently intending to wrong plaintiff, by false represen- 
tations and by pretending that he was the legal assignee of 
the said Judge, and entitled to his interest in said land, pro- 
cured a patent to be issued to him from the State of Missouri. 
dated 25th day of May, 1870, by which the legal title to’ said 
land was vested in defendant, ete. 

Plaintiff therefore prays a decree declaring defendant a 
trustee holding the real estate for the benefit of the plaintiff, 
and requiring that the legal estate be vested in plaintiff, ete. 

The defendant in his answer admits the purchase of the 
land by Judge, as the same is charged in the petition, but 
denies the other allegations of the petition, except that he 
holds the legal title to the land in controversy. The answer 
then states as a defense to plaintiff’s action that the said 
James Judge and defendant, having made default in the pay- 
ment of the bond which was the consideration for said land, 
the County of St. Charles commenced a snit thereon in the 
Circuit Court of said county against said Judge and defendant, 
and on the 15th day of December, 1866, obtained judgment 
agiinst said Judge and defendant for said purchase money 
and interest and costs, which said judgment was also a spe- 
cial judgment against said land, ordering that a sale thereof 
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be made under a special execution for the unpaid purchase 
money, and also a judgment foreclosing said Judge’s equity 
of redemption therein; that on the 3d day of May, 1867, a 
special execution was issued on said judgment under which 
the Sheriff levied upon, and, in due course of law, sold said 
real estate and all interest therein, including the interest 
of St. Charles County, held forthe use of schools, as afore- 
suid, as well as the equity of redemption of said Judge in 
said real estate, which sale was made on May 31, 1867, to 
defendant for the sum of $150, which was then paid; that, 
on the 9th day of April, 1868, the Sheriff executed and 
delivered a deed to defendant by which he conveyed to 
defendant all the right and title, both of said Judge and said 
county, in said land. 

The defendant then states that the County Court, on the 
application of defendant, made the necessary orders to 
enable him to obtain a patent from the State, which wag 
issued to him in due form of law; that the plaintiff had fall 
notice of all the facts set forth in said answer, &c. A repli- 
eition was filed by the plaintiff, putting in issue the affirma- 
tive allegations in the answer. 

The Cirenit Court, upon a hearing of the canse, dismissed 
plaintiff’s bill and rendered final judgment against him. 
The defendant, in due time, filed a motion for a rehearing, 
which, being overruled, he excepted, and has appealed to this 
court. 

The only question presented for the consideration of this 
court is, whether the suit of the County of St. Charles 
against James Judge and the defendant upon the bond given 
for the purchase money of the land in controversy, the 
judgment rendered in said suit and the execution issued 
thereon, together with the Sheriff’s sale of the property by 
virtne thereof, and the Sheriff ’s deed to the defendant, had 
the effect to vest in the defendant the entire equitable inter- 
est in said land, as well that held by the county as that 
acquired by Judge by his purchase of the same? If so, the 
patent was properly issued to the defendant, and the plain- 
tiff’s bill was properly dismissed. 
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It seems, from the record read in evidence in the suit of 
the County of St. Charles to the use of the Inhabitants of, 
&e., vs. James Judge and John Chapman, that the suit was 
founded on the bond executed to said county for the con- 
sideration to be paid by Judge for the land in controversy, 
and that Chapman was the surety of said Judge on said bond; 
that the petition in the case, in addition to the usual allega- 
tions in petitions on such bonds, charged that the bend was 
executed for the purchase money for the land in controversy, 
aud that said plaintiff was still the owner of the land, &., 
and it was therefore prayed that judgment be rendered for 
the amount of the bond and interest, and that a special judg- 
ment be rendered ordering the sale of said land and to 
foreclose whatever equity of redemption defendants might 
have in said land, &c.; that on the 15th day of December, 
1866, a judgment was rendered in said cause. The judg- 
ment is rendered against the defendants for $652 55-100 and 
costs, and the judgment proceeds as follows: “ And it is 
further considered by the Court, that whatever equity of 
redemption the said James Judge has in and to the following 
described real estate, situated in the County of St. Charles, 
be foreclosed, to-wit : (here follows a description of the land 
in controversy.) And it is further considered by the Court, 
that the said real estate be sold to satisfy said debt, &c.” It 
is further provided, that if the land does not satisfy the debt 
named, that the residue be levied of other goods, &c., and 
that execution issue therefor. 

An execution issued on said judgment on the 3rd day of 
May, 1867. The execution properly recites the whole judg- 
ment, and then proceeds as follows: “These are therefore 
to command you, that of the goods and chattels and real 
estate of the defendant James Judge, in your county, and 
above described, you cause to be levied and made said debt, 
damages, interest and costs, and that if said real estate be 
not sufficient to satisfy said debt, damages, interest and costs, 
then the residue thereof you cause to be levied of the other 
goods and chattels and real estate of said defendants James 
Judge and John Chapman,” &c. 
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By the Sheriff’s return, as found on this execution, it 
appears that on the 7th day of May, 1867, said Sheriff, by 
virtue of the said special execution, levied on the land in 
controversy, and described in the judgment and execution as 
“the property of the within-named defendant Judge,” and 
that after the said land had been advertised for sale, as the 
law directs, the said Sheriff offered for sale all the right, title 
and interest of the defendant James Judge in and to said 
land, and that the same was offered at auction for cash, when 
John Chapman became the purchaser at and for the sum of 
$150, which was then paid, 

It further appears that the remaining sum due on said 
judgment was afterwards collected on a general execution 
issued on said judgment out of the personal property of said 
Judge. 

The Sheriff’s deed, executed from the Sheriff to Chapman, 
follows the Sheriff’s return on the execution, and only con- 
veys, or purports to convey, to Chapman, the right, title and 
interest of James Judge in and to the land in controversy, 
This deed is dated April the 9th, 1868. 

A deed of trust was executed to Griffith by Judge, convey- 
ing this land to him, to secure a debt to plaintiff, on the 12th 
of May, 1866; and on the 9th of March, 1869, a sale was 
made of the land, under the powers in the deed, by Griffith, 
when plaintiff became the purchaser, as is stated in his peti- 
tion. It further appears, that in March, 1869, both the 
plaintiff and defendant appeared in the County Court of St. 
Charles county and made application to said court to have it 
certified to the Register of Lands of this State that the land 
was fully paid for,and that each of them was the lawful 
assignee of Judge, and to direct a patent to issue to them, 
&:. The County Court found in favor of Chapman, and he 
thereby obtained the patent for the land, as charged in plain- 
tiff’s petition. 

It is contended by the plaintiff, that the defendant, by his 
purchase of the land in controversy at the sale made by the 
Sheriff, and by the deed executed by the Sheriff, in confor- 
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mity to said sale, only purchased the equitable interest of 
Judge in the land, and as Judge had previously executed a 
deed of trust conveying said equitable interest to Griffith, to 
secure a debt to plaintiff, that defendant’s right to Judge’s 
interest was subject to the lien of said deed of trust, and that 
suid deed of trust having been foreclosed by sale under the 
powers therein, that defendant’s interest acquired by his 
purchase was thereby extinguished. If it be conceded that 
the judgment recovered by the county, and the execution 
and sale made thereunder to Chapman, had no other effect 
than a general judgment recovered on the bond for the 
purchase money and a sale under a general execution issued 
thereon would have had, then the position of the plaintiff 
would have been correct. The case of Broadwell vs. Yantis, 
10 Mo., 399, seems to settle that question. In that case, it 
appeared that one Leiper sold to Nolly certain lots, giving a 
title bond and retaining the legal title to secure the purchase 
money. Nolly then sold to Yantis, who sold to Farrar. The 
assignee of Leiper afterwards obtained a judgment against 
Nolly on a note for the original purchase money, levied an 
execution, which issued on said judgment, and thereby sold 
all the right, title and interest of Nolly in the lots. Yantis 
purchased at this execution sale for $500, and received a 
deed from the Sheriff. It was held that Nolly, having parted 
with his equitable title before the judgment, and Farrar 
having acquired the same, Yantis got nothing by his pur- 
chase, although it was under a judgment for the original 
purchase money to Leiper. In the opinion of the court in 
that case, it is stated that “ Yantis cannot set up an inde- 
pendent title under the Sheriff’s deed. So far as the title 
to these lots is concerned, that transaction did not effect it. 
By means of it Leiper obtained his purchase money; his 
lien was extinguished, and he held a bare legal title, subject 
to be transferred by a court of equity to the equitable owner. 
Yantis would unquestionably be the equitable owner ; not, 
however, merely because of his payment of five hundred 
dollars to the Sheriff, and the consequent virtual extinguish- 
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ment of the lien of Leiper, but because he had also pre- 
viously aequired from Nolly his equitable title ; and becoming 
in this way the owner of the whole equitable title. with only 
a naked legal title outstanding in Leiper, he would be euti- 
tled, in a court of equity, to be regarded as both the legal 
and equitable owner of these lots.” (See, also, Lumley vs. 
Robinson, 26 Mo., 364; Hall vs. Jones, 21 Maryland, 439.) 

It is insisted, however, in this case, that the purchase of 
Chapman from the Sheriff was made under an execution 
issued on a judgment which foreclosed the right of Judge to 
a specific performance of the contract of purchase, and 
that by virtue of said purchase, that Chapman became poe 
sessed of not only the right or interest of the vendee Judge, 
bat also of all the right and title of the county in and to the 
land, and that the purchase of Chapman therefore related 
back to the original purchase of Judge from the county, and 
thus cut off the right of plaintiff under his deed of trust from 
Judge on his equitable interest. The general rule is, that a 
purchaser, under a sale made to foreclose or enforce a vendor's 
lien on land for the purchase money, gets all of the title held 
by any of the parties to the action. The question in this case 
is, was the sale made to Chapman a proper, or any, enforce- 
ment of the vendor’s lien upon this land? The judgment 
rendered upon the bond for the purchase money of the land 
against Judge and Chapman, although somewhat informal, is 
substantially sufficient to enforce the vendor’s lien and to 
foreclose the right of Judge to a specific performance of the 
contract of purchase, and authorizes a sale of the land, to pay 
the amount of the judgment, and if a sale had been properly 
made under this judgment it would have passed the title of 
all parties to the record. 

The execution issued on this judgment properly recited 
the judgment and directed a sale of the land named in the 
judgment, &c., and then directed the Sheriff, that if the land 
failed to bring a sufficient amount to pay the judgment, to 
levy the balance of other property, &c. This execution con- 
tained a sufficient authority to authorize the Sheriff to sell 
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the whole interest of all parties to the suit in the land named ; 
but the question is, what did the Sheriff sell to Chapman by 
virtue of this execution, and what was conveyed to Chapman 
by the Sheriffs deed? The judgment and executions of 
themselves confer no title on any one; but there must be a 
sale by the Sheriff, and a deed conveying the property sold, 
in order to confer the title on a purchaser. (Strain vs. Mur- 
phy, 49 Mo., 337.) It is certainly also true that a Sheriff can 
make no valid sale not authorized by the writ. (Maupin & 
King vs. Emmons, 47 Mo., 304.) The sale of the land 
in this case made to Chapman, as evidenced by the Sheriff's 
return on the execution, and in the Sheriffs deed to Chap- 
man, was of all the right, title and interest of Judge in the 
Jand in controversy, in no way differing from an ordinary sale 
of land under an ordinary execution issued on a general per- 
sonal judgment at law. It is held, in the case of Gaston vs. 
White, 46 Mo., 486, that where in a proceeding against a 
vendee to enforce a vendor’s lien upon the property sold, the 
judgment rendered only directed a sale of the defendant's 
interest in the land, in place of the land itself, that the judg- 
ment was not therefore wholly void, but that ‘a sale under 
such a judgment, if regularly made, would only pass the 
defendant’s equity in the land. In the present case, the sale 
made by the Sheriff, and the deed executed to Chapman, in 
pursuance thereof, only purports to sell and convey the in- 
terest of Judge in the land, and could, at most, have no 
greater effect than a sale made under a judgment and exe- 
cution at law would have where the judgment had been 
rendered on a note for the purchase money of the land sold. 

The question then is, what interest did Chapman get by 
his purchase? The answer is, that Judge having previously 
given a deed of trust on the land to secure a debt to Lewis, 
Chapman, by his purchase, was placed exactly in the situation 
of Judge, and simply acquired his rights, which were to re- 
deem the land from the deed of trust, and pay off the 
purchase money to the county, which would have entitled 
him to a deed or patent for the land. This however was 
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not done, and the trustee in the deed of trust, which had all 
of the time been on record, was suffered to advertise and 
sell the land, in pursuance of the powers given him in the 
deed of trust,-and plaintiff became the purchaser, whereby 
he acquired the whole equitable title of Judge in the land, 
and the purchase money having been paid by Judge and 
Chapman, which extinguished the vendor’s lien, Lewis be- 
came entitled to the legal estate and title to the land. 

It is, however, insisted, that before Lewis is entitled to 
force the legal title out of Chapman, he should be compelled 
to refund to Chapman the amount paid by him for the land 
which went to extinguish the vendor’s lien in favor of the 
county. The defendant has relied upon no such defence in 
his answer; but, as the object of the judgment upon which 
the sale took place to Chapman was to foreclose the equity 
of Judge and sell the entire estate in the land, relieved of 
all lien for the purchase money, and as Chapman, evidently 
in good faith, purchased the land with the belief that he was 
extinguishing the vendor’s lien, and also receiving whatever 
equity had ever existed in Judge, and when it mnst be con- 
ceded that if the Sheriff had not mistaken his duty in the 
sale and conveyance of the land to Chapman, the whole title 
would have passed, and when it is further admitted that the 
money pxid by Chapman actually went to extinguish the 
vendor's lien, we can see no reason why, under a proper ap- 
plication to the court, Chapman could not be subrogated to 
the rights of the county in its vendor’s lien, to the extent that 
the amount so paid by Chapman went to the extinguishment 
of said lien. 

The judgment will be reversed, and the case remanded, 
with leave to defendant to file an amended answer in the 
Cirenit Court. 


Judge Wagner dissents. The other judges concur. 
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H. D. Laveutin, Assignee of Dante, Jones, Respondent, vs. 
Tuomas T. January, Garnishee of J. B. Roparrs, Appel- 
Jant. 

1. Garnishee before justice must move to set aside default—Constr. Stat—-A gar- 
nishee, against whom judgment has gone by defan!t before a justice, must 
move to set the same aside within ten days thereafter, (Wagn. Stat., 846, 847, 
32 1, 2) as a condition precedent to his right of appeal. 

2. Garnishment—Interrogatories may be by parol.—tInterrogatories on garnish- 
ment before a justice need not be in writing. (Wagn. Stat., 668, 669, 2 27.) 

3. Garnishee—Judgment by default against fizes liability—Subsequent proceedings 


eo. 
relate lo measure of damages.—Whliere a garnishee is summoned he stands in 
the attitude of a defendant, and judgment against him by default fixes his lia- 
bility, although it may be for an uncertain amount, till evidence is adduced on 
the subject. Proceedings subsequent to the default relate merely to the meas- 


ure of damages. 
Appeal from St. Louis Circuit Court. 


Bell & Thompson, for Appellant, cited Wagn. Stat., 669, 
§ 30; 665, § 27; 847, § 2; Brotherton vs. Anderson, 6 Mo., 
388. 

Laughlin, pro se., cited, Garnet vs. Rodgers, 52 Mo., 145. 


Waaener Judge, delivered the opinion of the court. 


In this case the defendant was summoned before a justice 
of the peace, as garnishee of one Rodgers, against whom 
there had been a judgment in favor of the plaintiff. 

The record states, that on the return day the case was 
called, the plaintiff appearing; that the garnishee being 
called came not but made default, and the case was then con- 
tinued; that on the day to which the continuance was had, 
the case was again called and also the garnishee, but he was 
still absent and made default, and no answer on his part be- 
ing filed, the justice after hearing the evidence, rendered 
judgment against him. From this judgment the garnishee 
in due time appealed to the Cireuit Court, where on motion 
of plaintiff the appeal was dismissed on the ground that thie 
judgment of the justice appealed from, was a judgment by 
default, and that no motion to set aside the default had been 
made before the appeal was taken. 
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It is now contended that the law limiting the right of ap- 
peal has no application to a garnishee, because he is not an 
original party to the record, and that being brought in by a 
collateral proceeding, his right to appeal within ten days is 
not coupled with any restriction. But the statute will not 
bear that interpretation. It makes no such distinction. It 
provides that “any person aggrieved by any judgment of a jus- 
tice of the peace, except a judgment by confession, may, in 
person or by his agent, make his appeal therefrom, unless 
otherwise provided by law, to the Circuit Court of the same 
county where the judgment was rendered.” (Wagn. Stat., 846, 
§ 1.) The appeal here is not confined to the original parties 
to the action, but to any person aggrieved by the judgment. 
The next succeeding section then‘ declares that “no appeal shall 
be taken from a judgment by default or of non-suit, unless, 
within ten days after the rendering of such judgment, appli- 
eation shall have been made to the justice by the party ag- 
grieved, to set the same aside, and such application shall have 
been refused.” By these two sections the right to appeal and 
the limitation on that right go together, and apply to any 
person aggrieved by the judgment. 

It is said, there could be no judgment by default against 
the garnishee, because the record does not show that any in- 
terrogatories were filed. But that is not required in pro- 
ceedings before justices of the peace. The statute declares 
that certain interrogatories, and none other, shall be pro- 
pounded to a garnishee summoned in a suit before a justice 
of the peace, which he shall answer on oath. (Wagn. Stat., 
668, § 27.) Itis-not necessary that the inquiries should be re- 
duced to writing and filed; they may be propounded orally. 
The 30th section of the same law in reference to garnishment, 
(Jd. 669) provides, “ If any garnishee, being duly summoned, 
fail to appear at the proper time, or appearing, fail to make 
full and direct answers upon oath, to the interrogatories, the 
plaintiff may take judgment against him by default, which 
may be proceeded on to final judgment in like manner as in 
eases between plaintiff and defendant.” 
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After the default is taken, the ulterior proceedings are 
merely in the nature of an inquiry of damages. When the 
garnishee is summoned he then stands in the attitude of a 
defendant, and his default fixes his liability, though it may 
be to an uncertain amount, till evidence is adduced on the 
subject. But his failure to appear authorizes the judgment 
by default, and being in default he must move to set it aside 
in accordance with the statute before he can take an appeal. 

The result is, that the judgment should be affirmed; the 
other judges concur. 





j-) 


OccienTAL Ins. Co., Respondent, vs. Jno. D. Torta, Ap- 
pellant. 


1. Supreme Court.—Record.—The Supreme Court will not regard matters dehors 
the record. 


Appeal from St. Louis Circuit Court. 
H. B. Lighthouser, for Appellant. 


Slayback §& Hezussler, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


In this case there is nothing embodied in the bill of ex- 
ceptions that raises any question for the determination of this 
court. The instructions given for the plaintiffs are left out 
and none of the matters relied on for a defense are inserted. 

There is what purports to be a transcript of the proceed- 
ings of the insurance company appended, but it is not made 
a part of the record, and we cannot notice it. 

The judgment is affirmed: the other judges concur. 
25—VoL. LIX. 
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Jacos S. Merrity, Respondent, vs. Witttam S. Stewart, Ap 
pellant. 


1. Instructions must rest on evidence —An instruction not founded upon the evi- 
dence is rightly refused. 


Appeal from St. Louis Circuit Court. 
J. H. Wieting, with W. S. Stewart, for Appellant. 
Lee & dams, for Respondent. 
Hoven, Judge, daltvesed the opinion of the court. 


This was an action against D. B. Blakely, Jr., as maker, 
and W. S. Stewart as indorser of a certain promissory note. 
At the trial the plaintiff dismissed as to Blakely. 

The defendant, Stewart, in his answer, alleged that the 
note sued on “ was given to plaintiff for the purpose of taking 
up and discharging a note for $300 which plaintiff then held, 
which said note was made by David Blakely, Jr., and Wm. 
J. Drumhill and indorsed by this defendant and one G. M. 
Stewart as co-sureties; that at the date of the indorsement 
sued on in this ease, the said note for $300 had become, and 
was due and payable; that said plaintiff agreed with defend- 
ant, Stewart, that if he would indorse the note sued on in 
this case for the purposes aforesaid, he would secure the in- 
dorsement of the said G. M. Stewart upon the same as co- 
surety with him, and that he would discharge him, the said 
Wn. S. Stewart, from his own liability upon the note which 
this was given to discharge; that thereupon and in conse- 
quence of said agreement, and in consideration that said G. 
M. Stewart was to become a co-snrety, and indorser with said 
defendant, he did indorse said note asalleged. This defendant 
further says that thereupon plaintiff released the said G. M. 
Stewart from his liability on the note he had indorsed, 
and for which this note was given, and discharged him from 
liability for or on account of said note; that plaintiff never 
did procure the indorsement of the said G. M. Stewart on the 
note sued on in this case, nor did he ever attempt or try to 
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procure the same, and that said note and contract was never 
executed as agreed upon by the parties; that thereby the con- 
sideration for which said defendant indorsed this note has 
wholly and entirely failed, wherefore defendant prays to be 
dismissed,” ete. The plaintiffs replication denied the fore- 
going allegations in defendant’s answer. 

The following instruction asked by the defendant was re- 
fused by the court and defendant excepted: “If the court 
sitting as a jury, finds from the evidence that defendant, 
William S. Stewart, indorsed the note sued on to plaintiff for 
the purpose of renewing another note for $300, dated June 
9, 1870, and held by plaintiff and due at the date of his indorse- 
ment of the note sued on, upon which note this defendant and 
one G. M. Stewart were jointly or severally liable, with the 
agreement with the plaintiff that he should not release the said 
G. M. Stewart from his liability on account of his said in- 
dorsement, and the plaintiff did then or thereafter release the 
said G. M. Stewart of his said liability, then the defendant is 
not liable in this action.” 

No instructions were given for plaintiff. There was a find- 
ing and judgment for the plaintiff which was affirmed at Gen- 
eral Term, and defendant has appealed to this court. 

There was neither allegation nor proof of any agreement 
between the plaintiff and defendant, that defendant would in- 
dorse the note sued on, upon the condition that G. M. Stew- 
art was not to be released from liability on the first note, and 
the instruction was therefore rightly refused. The instrue- 
tion given at the instance of the defendant. properly declared 
the law upon the evidence applicable to the issues made by 
the pleadings, and there being no error in the record, the 


=~ 


judgment is affirmed; all the judges concur. 
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Georce C. Minter, Respondent, vs. A. A. Metiizr, Appel- 
lant. 


1. Bills and notes—Fuilure to sue maker—Effect on accommodation indorser.—Tire 
doctrine is well settled that an indorser, after his liability is once fixed, will 
not be released by forbearance in bringing suit against the maker nor except 
a3 between himself and the one to whom he lends his name, by the fact that 
he was an accommodation indorser; nor by the fact that this circumstance 
was known to one who discounted the note. 


Appeal from St. Louis Circuit Court. 
M. Kinealy, tor Appellant 
Bakewell, with Farish §& Mead, for Respondent. 
Suerwoop, Judge, delivered the opinion of the court. 


Action on a negotiable promissory note by plaintiff, the in- 
dorsee. The suit was defended on the ground that the defendant 
was a mere accommodation indorser, and that plaintiff, by for- 
bearing to sue the maker, had discharged the indorser. Neither 
position is a tenable one. The doctrine is well settled that 
an indorser, after his liability is once fixed, will not be re- 
leased by forbearance in bringing suit against any of the par- 
ties liable (Clark vs. Barret, 19 Mo., 39). Nor does it avail 
as a defense (except as between the indorser and the person 
to whom he grants the use of his name) that no consideration 
is received for lending his credit, nor that such fact is known 
to him by whom the paper is discounted. It is sufficient to 
support the contract of indorsement that the accommodation 
party has lent his credit, and upon the faith of that the 
money has been loaned or the discount effected. (1 Pars. 
Bills & Notes, pp. 183-4; Smith vs. Knox, 3€sp., 46; Brown 
vs. Mott, 7 Johns., 361; Grant vs. Ellicott, 7 Wend., 227.) 

There is not the slightest merit in this appeal, and the 
judgment is accordingly affirmed, with ten per cent. damages ; 
all the judges coneur. 
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Weber v. Schergens, et al. 








Joseph Weser, Plaintiff in Error, vs. Gorrrrren ScHEerGEns, 
et al., Defendants in Error. 


1. Street improvements—Paving, ete.—Side walks—Cost of, how apportioned, etc. 
—In assessing the costs of guttering, etc., the cross walks and side walks ad- 
joining a private lot, under the statute of 1867, (Sess. Acts 1867, 3 11, p. 74) 
the owner should be charged in the proportion which the frontage of his lot 
bears to that of all the lots affected by the contract, and not that which it 
bears to those in the block. 

Special tax bill—Bill made out a few weeks before completion of work—Law 
substantially complied with—In suit on a special tax bill for street guttering, 
etc., where it appeared that the whole work under the contract was nearly 
finished at the time when the bill was issued, and was actually completed with- 
in afew weeks afterward, and that the law was in other respects strictly pur- 
sued, Aeld, that the law was substantially complied with, and that the property 
was chargeable with the assessment, 


yo 


Error to St. Louis Circuit Court. 


Thos. Grace, for Plaintiff in Error, cited Kiley vs. Cra- 
nor, 51 Mo., 541; Doughty vs. Hope, 3 Den., 249; Alvord 
vs. Collin, 20 Pick., 426; Paillet vs. Youngs, N. Y. Sup. 
Ct., 4 Sand., 57; Inthe matter of William and Anthony Sts., 
19 Wend., 688-9 ; City of St. Louis vs. DeNoue, 44 Mo. 137; 
City of St. Louis vs. Bernoudy, 43 Mo., 552. 


F. & L. Gottschalk, for Defendants in Error, cited Keffer- 
stein vs. Knox. 56 Mo., 186; City to use McGrath vs. Clem- 
ens, 49 Mo., 552; Neenan vs. Smith, 50 Mo., 525; City to 
use, ete. vs. Clemens, 52 Mo., 133; Strassheim vs. Jerman, 
56 Mo., 104.) 


Vortgs, Judge, delivered the opinion of the court. 


This action was brought to recover the amount of a special 
tax bill, assessed against the property of defendants, for the 
eost of curbing, guttering, macadamizing and paving the 
cross walks and side walks of Bremen Avenue, from Four- 
teenth Street to Kossuth Avenue, in the city of St. Louis. 
The contract of the plaintiff was to do the whole work above 
set forth. 
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sv the tenth section of the “ Act to revise the City Charter 
of tlie city of St. Louis,” approved March 13, 1867, the same 
being the law under which the work sued for in this case 
was performed, it is provided, that “ the cost of paving, mac- 
adamizing, guttering cross walks, and curbing of the carriage 


< 


wars, intersections and side walks of all streets, alleys and 
other highways, and such portions of wharves as may be pro- 
vided by ordinance, and the cost of all reconstruction and 
also the cost of grading’and paving all alleysin the city, shall 
in all cases (except such as shall hereafter be provided for) 
be paid by the owners of the property in the vicinity of the 
work, in such manner as shall hereaiter be provided ; and as 
may be further provided by ordinance,” ete. It is further 
provided by the 11th section of the same act, that, “ when- 
ever any of the above mentioned work shall have been fully 
completed under authority of ordinance, the city engineer or 
other officer having charge of the work, shall compute the 
cost thereof and assess it as a special tax against the adjoin- 
ing property fronting upon the work done, and each lot of 
ground shall also be charged in proportion to the frontage 
thereof, with the cost of constructing, re-constructing and re- 
pairing the intersections of the next adjoining streets, alleys 
or other public highways, in such manner as said officer shall 
deem just and equitable. The officer is then required to 
make out a certified bill of such assessment against each lot 
chargeable with the work done in the name of the owner 
thereof,” ete. 

It is shown by the evidence in this case, that the whole 
work contracted fur was fully completed in a satisfactory 
manner; that the work was constructed and estimated for 
by the engineer in sections or blocks; that the first section 
or block was completed on the 7th of September, 1868, and 
tax bills issued for the same on the 8th of September, 1868; 
that the 2nd section or block completed was Bremen Avenue, 
from 16th to 19th streets, which included the property upon 
which the tax is assessed now in controversy ; that this was 
completed on the 13th day of July, 1869, and the price assessed 
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on the adjoining property, and tax bills issued on the 23rd 
of July, 1869; thatthe remaining part of said work included 
in the contract was completed and assessments made therefor 
Oct. 22nd, 1869, more than a year before the commencement 
of this suit. 

The assessment for this work seems to have been made by 
blocks consisting of the portion of the street improved which 
lies between two other streets crossing the street improved, 
This was done by charging the owner of the property the 
proportion which his property bears to the cost of the whole 
work in the block in which his property is situated, and not 
in proportion to the cost of the whole of the work mentioned 
in the contract. 

The tax bill sued on was made out against Jacob W. Kurt- 
zebom, as the owner of the property against which the assess- 
ment was made, and it was admitted that he had been dead 
at least two years before the assessment was made; that said 
Jacob had devised the property to his wife, Henrietta, who 
afterwards named her co-defendant, Gottfried Schergens. 

At the close of the evidence the plaintiff asked the court 
to declare the law to be as follows: “The court declares the 
law to be, that if at the time of the bringing of this suit, the 
whole work centemplated by ordinances Nos. 6216 and 6219 
given in evidence, had been fully completed under the au- 
thority of said ordinances, and according to the provisions 
of suid ordinances, and according to the terms of the con- 
tract read in evidence, and if the amount of work done 
upon the property mentioned in the pleading and tax bill 
read in evidence, was ‘charged against said property in the 
proportion of the frontage of said lot to the cost under said 
contract of the whole amount done, in such manner as the city 
engineer deemed just and equitable, and if the amount 80 
charged against the property so mentioned was the just pro- 
portion of the whole work according to its frontage, and the 
assessment so made by the city engineer against the property 
mentioned in the petition was made in the proportion which 
the whole frontage of said lot bore to the cost of the entire 
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work, then the plaintiff is entitled to judgment in his favor 
under the pleadings and evidence.” This declaration of law 
was refused by the court, and the plaintiff excepted. 

The court then, at the instance of the defendant, declared 
the law to be as follows, to-wit: “If the work specified in 
the ordinances Nos. 6216 and 6962, and in the contract No. 
2, under which the work now sued for was done, was not fully 
completed as by said ordinances and contract required, when 
the city engineer made the assessment against defendant’s 
property for said work, the said assessments were illegally 
made, and plaintiff cannot recover therefor.” 

The court both gave and refused other declarations of law 
in the case, but they either raised the same points raised by 
the instructions here copied, or are not material to the proper 
disposition of the case. The court then found the issues for 
the defendant, and rendered final judgment in his favor. 

The plaintiff at the proper time filed a motion for a new 
trial, based on the action of the court in giving and refusing 
declarations of law. This motion having been overruled by 
the court, the plaintiff appealed to the General Term, where 
the judgment rendered at Special Term was affirmed, and the 
plaintiff has brought the case to this court by writ of error. 

The plaintiff insists that the court erred in refusing the 
declaration of law asked for by him, as before set forth, and 
in making the declaration of law asked for by the defendant. 
The declaration of law asked for by the plaintiff, although not 
very clear, would, under a state of evidence applicable to its 
terms, be substantially correct ; but the evidence in this case 
clearly shows, without any contzadiction, that the work done 
under the plaintiff's contract was done and estimated by 
blocks, and that the assessment made against defendant’s 
property was made in proportion to the cost of the work done 
upon or adjoining the block in which the defendant’s lot was 
situate, and not in proportion to the cost of the whole work, 
and the proportion that the frontage of the defendant’s lot bore 
to the whole property fronting on said work. It may, and 
frequently does, happen, where the streets and alleys are wider 
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in one block than they are in another, and sometimes for 
other causes, the assessment of the cost of the work by the 
block would produce an unequal result. It has been repeat- 
edly held by this court, that such assessments are unlawful, 

In Newman vs. Smith, (50 Mo., 525) it was held, under a 
similar statute to the one under which the work in this case 
was performed, that, “ the cost of the whole work is to be 
ascertained, and each lot charged in the propertion its front- 
age bears to that of all of the lots fronting on said work.’? 
See also McGrath vs. Clemens (49 Mo., 552). This whole matter 
in reference to the improper manner in which the assessment 
was made in this case, as shown by the evidence, ‘was ig- 
nored by the instruction asked for by the plaintiff, and the 
jury were told, that if other facts were found to exist, they 
should find for the plaintiffs, and this without reference to 
the manner in which the taxes were computed and assessed 
against the defendant’s property. 

This question is not directly brought before us by the ap- 
peal; but it is pertinent to be considered when considering 
the propriety of the instructions which are before us for our 
consideration. The instruction refused by the court, which 
was asked for by the plaintiff, and the one given by the court 
at the request of the defendant, serves to show the theory on 
which this case was decided by the Cireuit Court, which is, 
that the plaintiff could not recover on the tax bill sued for 
if the whole work contracted for had not been fully, com- 
pleted when the tax was computed and the tax bill issued, 
notwithstanding the whole law and contract had been other- 
wise complied with, and notwithstanding the whole work 
was fully completed in a few weeks after the tax bill was is- 
sued, and long before the action was commenced. This, I 
apprehend, is not the law as it has been settled by this court. 
(Kiley vs. Cranor, 51 Mo., 541.) 

There were a number of objections made to portions of the 
evidence given upon the trial by the defendant, which were 
overruled by the court. These objections have been argued 
in this court as well as other points on the part of the defend- 
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ant; but asthe defendant recovered a judgment, and hag 
taken no appeal, these points are not properly before us for 
Investigation. 

The instruction given for the defendant being improper, 
and showing that the case was tried and decided on a wrong 
theory of the law, the judgments of both the General and 
Special Terms of the Circuit Court, and each of them, will be 
and are hereby reversed, and the cause remanded to Special 
Term of said court, to be proceeded in in conformity to this 
opinion ; the other judges concur. 





Grorce L. Boss, e¢ al., Plaintiffs in Error, vs. Ropzrr C. Bar- 
num, et al., Defendants in Error. 


1. Curator’s deed—Pailure to describe land as ward:— Descriptio persona.— 
A curator’s deed which does not in apt words convey the land as that of his 
ward, although signed by him as curator, and describing himself as such, is, 
strictly construed, his own personal deed. 

2. Curators—Decd of—Failure to recite appraisement, etc—A deed made by a 
curator conveying land of his ward, which fails to recite the order of court, 
appraisement, time, place and terms of sale, ete., (Wagn. Stat., 677, 3 32) is 
for that reason defective, but not necessarily void. 

3. Curalor—Sale of land by—Contract made prior to appraisement— Validity of 
sale how affected by.—-Sale of land by a curator is not rendered invalid merely 
by the fact that the appraisement is subsequent to the contract of sale, where 
the contract is made with the understanding that it cannot be finally consume. 
mated ti!l further proceedings are had, In such case, where the requirements 
of the statute as to appraisement, report, ete. (Wagn. Stat., 677, 3 52), are 
subsequently carried out, the law will be held, notwithstanding such irreg- 
ularity, to be substantially complied with. 

4. Curator—Deed by, will not be canceled on account of defects, when report 
shows that perfect tile can be conveyed and parties are willing to convey accord- 
ingly, eic.—Whiere the report made by a curator and confirmed by the court, 
of the sale, by such curator, of land of his ward, shows that the purchaser is 
entitled to an absolute estate in fee in the premises, and it is shown that a per 
fect title can be transmitted, and parties aver their willingness to supply any 
defect which may exist in their deed conveying the land to the purchaser, there 


is no ground for rescission or cancellation on account of such defects. 
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Error to St. Louis Circuit Court. 
M. Kinealy, for Appellants. 


I. The deed does not purport to convey the interest of the 
minors. and is void on its face as a deed of the minors’ land. 
(Griswold vs. Bigelow, 6 Conn., 258 ; Lockwood vs. Sturde- 
vant. 6 Conn., 373, 387; Strouse vs. Drennan, 41 Mo., 299 
fmotion for re-hearing]; Valle vs. Fleming, 19 Mo., 463, 4th 
and following sentences in connection with, Wagn. Stat., 677, 
§ 32; see McNear vs. McComber, 18 Iowa, 14; Sweet vs. 
Brown, 12 Met., 175; Blanchard vs. Brooks, 12 Pick., 47; 
Allen vs. Holton, 20 Pick., 463; Rawle Cov., 524 to 533, 
3d ed.) 

II. It is the rule now prevailing to permit the purchaser to 
recover the purchase money where there is a total want of 
title (without regard to warranties in the deed). (Ierzo vs. 
The City of San Francisco, 33 Cal., 184; Holbrook vs. Hol- 
brook, 30 Vt. [1 Shaw], 482; Reynolds vs. Harris, 9 Cal., 
338; Phillips vs. Hudson, 2 Vroom, 338; Mackey vs. Col- 
lins, 2 Nott. & McC., 186; Furman vs. Elmore, /d., 189.) 


Glover § Shepley, for Respondents. 


I. If there were in the conveyance no express transfer of 
the title of the infants, the deed would by force of the whole 
proceedings of which it is only a part, operate to pass their 
title, that being the object of the proceedings and the mani- 
fest intent of ail the parties. But the deed in express terms 
conveys their interest, right and title. It mentions the in- 
fants by name and conveys all their right, titie and interest 
in and to the lands. 

A deed made by one as curator is sufficient. (Wagn. Stat., 
677, §$ 35-36.) Onur statute does not require particular 
recitals, as in 13 Wend., 465 and 20 Wend., 271; Robert 
vs. Casey, 25 Mo., 584.) 

II. The approval of the sale is a judgment that passes the 
title. (Ror. Jud. Sales, 55, 57; Thompson vs. Tolmie, 2 
Pet., 157; Cockey vs. Cole, 28 Md., 276.) 
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Waener, Judge, delivered the opinion of the court. 


This was a bill for the rescission of the sale of certain real 
estate and asking that the money paid by the purchasers might 
be recovered back, and that certain outstanding notes which 
were given for deferred payments might be delivered up and 
canceled. By the bill, in substance, it is averred that on and 
prior to November 30, 1868, Fannie C. and Lucy D. Barnum 
were the owners in fee simple of tracts of land lying in Mont- 
gomery county, containing in all 560 acres; that I. ©, 
Barnum, defendant herein, at the date last mentioned, offered 
said land for sale and represented that a conveyance by him 
would vest a good title, subject to a prior mortgage for five 
thousand dollars, and that, relying on these representations, 
plaintiffs purchased the land for $11,200.00, six hundred dol- 
lars of which was paid in cash, three thousand dollars ina 
note payable eighteen months after date, twenty-six hundred 
dollars which was to be paid in fifty-four months, and thie 
$5,000.00 mortgage, the payment of which they assumed ; 
that the defendant conveyed said land by deed on November 
30th, 1868, to plaintiffs, and therefore plaintiffs made and de- 
livered to him a deed of trust on the same land, to secure the 
payment of the notes; that when defendant made the fore- 
going deed he represented that it was good and sufficient to 
pass the title in fee to the land, subject to the mortgage, and 
the plaintiffs being under age, young and unversed in legal 
matters, confided wholly in the honesty of defendant, and did 
not discover the untruthfulness of his representations till a 
few days before the commencement of this suit ; that defend- 
ant knew he had no title in the land at the date of the deed, 
and that his deed vested no title in plaintiffs; that plaintiffs 
had no title in the land when they executed their deed of 
trust, and that defendant, in order to defraud the plaintiffs, in- 
sisted that they should procure indorsers for the notes— 
which plaintiffs did; that one of the indorsers had since paid 
the three thousand dollar note, and one of the plaintiffs had 
paid that amount back to him. There was then an averment 
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that possession was taken under the deed by the plaintiffs ; 
that they made permanent and valuable improvements on the 
premises, and that as soon as they astertained that they had no 
title, they abandoned the possession and notified the defend- 
auts thereof. They prayed that defendants might be decreed 
to surrender up the notes; that judgment might be rendered 
in their favor for the moneys paid and for other relief. 

The answer stated that the land belonged to Fanny C. and 
Lucy D. infant children and wards of the defendant ; that at 
the October Term, 1867, of the Montgomery County Circuit 
Court, defendant as curator of said infants petitioned the 
court for the benefit of the infants, to convert the land into 
money, under the provisions of the statute, and that such pro- 
ceedings were had; that at the said October Term the court 
ordered the land to be sold, and the same was sold to the 
plaintiffs; that no other representations were made but those 
contained in the deed and that the deed conveyed a good title 
to the plaintiffs; that the proceeds of the sale belonged to 
the infants and they were necessary parties; and that no 
notice of rescission or restoration of possession was given prior 
to the bringing of the suit. And there was an averment that 
plaintiffs had pointed ont no defect in the deed conveying the 
land and that none existed, and, that if any there was, defend- 
ant was ready and willing to rectify the same and make a per- 
fect conveyance at any time. Upon the pleadings, proof and 
exhibits, the court found for defendant. 

The deed made by the defendant to the plaintiffs is inform- 
ally and inartistically drawn. It is a deed containing full 
covenants of warranty, and states that it was made by the 
defendant, Barnum, curator of the estates of Fanny C. and 
Lucy D. Barnum, party of the first part, and, in consideration 
of the purchase money he grants, bargains and sells to the 
parties of the second part, the premises, and covenants that 
he will warrant and defend the title, &c. The deed was 
then signed by the defendant, with the addition, “Curator of 
Fanny C. and Lucy D. Barnum”—with his seal annexed. A 
strict, literal construction of the instrument would undoubt- 
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edly make it the mere deed of the defendant. Whilst the 
description and signing shows the intention to convey the 
lands of his wards, the drgttsman did not use the apt words 
that should have been employed for that purpose. 

It is insisted that the deed is void on its face, because it 
does not contain the recitals of the power under which the 
defendant assumed to act, and also that the defendant in re- 
ality had no power, as the proceedings which culminated in 
the authority were irregular. 

It is true that the statute declares that the curator in ma- 
king the deed, shall recite therein certain -things in relation 
to the order of the court, appraisements, time, place and 
terms of sale, and that the recitals shall be prima fucie evi- 
dence of the facts. (Wagn. Stat., 677, § 82.) The statutory 
recitals were not contained in the deed and it is certainly de 
fective on that account. 

The record shows that the contract of purchase was entered 
into between the parties, in August, 1868, and by the trans- 
eript of the judgment of the Montgomery County Circuit 
Court, it appears that at the October Term of the court in 
1867, an order was made authorizing the curator to sell the 
land at either public or private sale, and requiring a report of 
his proceedings before he made a deed. It is further shown 
that on the 28th day of September, 1868, an appraisement was 
made, and that a report of the sale by the curator was then 
made to the court at its October Term, 1868, and duly ap- 
proved. The deed was then exeented on the last of Novem- 
ber then next ensuing. 

The point now urged is, that as the appraisement was not 
mide till after the contract for the sale was entered into, the 
proceeding was irregular and ineffective. Dut this position 
‘vannot be sustained to the extent contended for. The agree- 
ment between the parties in August was executory, and made 
in view of the fact that the contract could not be finally con- 
sumimated by the execution of a deed till further proceedings 
were had. An appraisement was then obtained, and after- 
wards the report was presented to the court, containing the 
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terms of the sale, accompanied by the appraisement, and the 
same was duly approved, and the report and the appraisement 
both spread upon the record. Under this authority, the eura- 
tor afterwards proceeded to execute the deed. Althongh a 
slight irregularity existed in reference to the time the appraise- 
ment was made, still the Jaw was substantially complied with, 
and every thing essential had been done when the deed was 
executed and delivered. 

When the report was confirmed, it showed that the plaintiffs 
were entitled toan absolute estate in fee in the premises ; and 
some courts have gone so far as to hold that in cases of this 
kind in courts of general jurisdiction, exercising chancery 
powers, the court is the vendor, and its approval of the report 
is binding on the parties. Notwithstanding all this, the pur- 
chaser is still entitled to a conveyance, valid on its face. 
Whether, under all the cirenmstances of this case taken to- 
gether, the deed, the report and approval, the plaintiffs would 
not be enabled to defend themselves, if ejectment were 
brought against them, is a question not necessary to be deter- 
mined. But the defendants aver their entire willingness and 
ability to supply any defect that may existin the deed. That 
they can make a conveyance that will transmit a perfect title 
is, [think, indisputable, and where such is the case, there can 
be no ground for rescission or cancellation. 

As to the purchasers being deceived and imposed upon by 
false representations there is nothing in the record justifying 
the charge. 

The question of infancy is not insisted upon by the plain- 
tiffs in this court. and it is unnecessary to take any notice in 
regard to the points raised as to parties, jurisdiction, and offer 
to deliver up possession. The defendants bronght into court 
and tendered to plaintiffs a deed from one Barlow, conveying 
the premises to them. But it is not shown what connection 
he had with the title, or whether his conveyance was worth 
anything. It is obvious, however, that defendants can make 
a title entirely unexceptionable, and as they are ready and 
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willing to do it plaintiffs cannot complain if they get what 
they contracted for. 

The judgment should therefore be affirmed ; all the judg- 
es concurring, except Judge Napton, who did not hear the 
argument, 





° 


Barpara Srapier, Adm’x of Jonn Srapier, dec’d, Respond- 

ent, vs. CuarLes Ror and Jonn Meyer, Appellant. 

1. Special tax bill— Erasure and substitution of name of owner by engineer—By hia 
successor— Effect of on bill as matter of evidence.—The failure of the city engi- 
neer to insert in a special tax bill the name of the true owner does not vitiate 
the bill; but the rights of persons not made parties, (Sess. Acts 1871, p. 193,) 
and who are not privies, will not be affected by the judgment thereon. The 
city engineer may erase the wrong and insert the true name of owner in the 
bill, and may do so even after expiration of his term of office. But such cor- 
rection by his successor, while it will not invalidate the bill, will render it no 
longer prima facie evidence of the facts therein named, either as against the 
original or the substituted party. 


Appeal from St. Louis Circuit Court. 
Jecko & Hospes, for Appellant. 


I. The bill was incompetent evidence as against the de- 
fendant, Meyer, the only real defendant in the case. (Kef.- 
ferstein vs. Knox, 56 Mo., 186.) 


Thos. Grace, for Respondent. 


I. The tax bill sued on was prema facie evidence of the 
validity of the charge against the property, even though the 
engineer failed in the first instance to insert in the bill the 
name of the real owner. (Sess. Acts 1871, p. 193, §§ 1, 2,7; 
1867, p. 74, § 11; City to use of McGrath vs. Clemens, 36 
Mo., 73.) 

II. The requirement of the statute that the engineer should 
make out the bill in the name of the owner of the land is di- 
rectory, and a mistake on his part in that particular will not 
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vitiate the assessment. (City to use of Creamer vs. Bernou- 
dy, 43 Mo., 552; City to use Rotchford vs. DeNoue, 44 Mo., 
137; Alvord vs. Collier, 20 Pick., 426.) 

III. It was competent for the acting engineer to correct a 
mistake in the tax bill, committed by his predecessor in office, 
since the records and date showing the nature of the mistake 
were on file in his office and in his keeping. (Kiley vs. 
Cranor, 51 Mo., 543.) 


Hoven, Judge, delivered the opinion of the court. 


This was an action brought by John Stadler, as assignee of 
a special tax bill issned December 23, 1867, by F. Bischoff, 
then city engineer of St. Louis, against Edward Buse, as the 
owner of the property therein described. During the pro- 
gress of the suit Stadler died, and the cause was revived in 
the name of Barbara Stadler, as exeecntrix. Defendant, 
Mever, was the owner of the property described in the tax 
bill at the time of the institution of the suit. In December, 
1872, plaintiff's attorney received the tax bill sued on from 
the plaintiff's testator for the purpose of collecting it, and 
finding, as he believed, that the title to the property sought 
to be charged by it was at the time the bill was issued not in 
Buse, but in the defendant, Charles Roth, he took the bill to 
the tax clerk, in the office of J. B. Moulton, then city engi- 
neer, and informed him of that fact. On the day following 
the tax clerk, having investigated the matter, returned the 
tax bill to him with the name of Buse erased, and that of 
Roth inserted in lieu thereof. 

The tax bill was read in evidence against the objections 
of the defendant, Meyer, defendant Roth having made de- 
fault. Defendant asked the court to give an instruction in 
the nature of a demurrer to the evidence, which was refused 
and defendant excepted. There was a finding and judgment 
for the plaintiff, which was affirmed at General Term, and 
defendant, Meyer, has appealed to this court. 

The only question presented by the record for our decision is 
whether, on the testimony offered, plaintiff was entitled to re- 
20—VOL. LIX. 
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cover. The acts of 1867, 1870, and 1871, in relation to special 
tax bills in the city of St. Louis, appear to have been devised 
with a view of creating a personal liability on the part of the 
owner of the property charged, and since the decisions of this 
court in the case of Neenan vs. Smith, (50 Mo., 525, and the 
city of St. Louis to use, ete., vs. Allen, (53 Mo., 44,) hold- 
ing that no personal judgment can be rendered in such case, 
the unity and consistency of the acts having in a measure, 
been destroyed, it is a task not altogether without difliculty 
to determine what force and éffect shall be given to the por- 
tions remaining undisturbed by judicial decision. The fail- 
ure of the engineer, Bischoff, to insert in the bill the name 
of the true owner of the property did not vitiate the bill. 
Rotchford vs. De Noue (44 Mo., 137). If the validity of 
the bill should be held to depend upon the title being in the 
person named as owner, every action to enforee the collee- 
tion of a tax bill might involve the necessity of trying the 
title to the property charged, as preliminary to the investiga- 
tion of the real subject matter of the action. This certainly 
was not intended by the act, and that such was not the inten- 
tion will be more apparent when we consider that, under the 
act of 1871, justices of the peace have jurisdiction of such 
suits to the amount of $300. Besides, such a rule would im- 
pose upon the city engineer the duty of deciding upon land 
titles, one which it is reasonable to suppose he would be but 
poorly qualified to perform ; and it would, in addition, tend 
largely to retard the improvement of the streets of the city 
and to increase the cost of such improvement when under- 
taken, on account of the extreme hazard attending the collee- 
tion of the bills on the part of the contractor. Under the 
second section of the act of 1871, the court has authority 
to bring in or admit as parties all persons having or claiming 
an interest in the property charged and as the proceeding to 
enforce the lien is not one purely in rem, the rights of per- 
sons not made parties and who are not privies should not be 
affected by the judgment. Bischoff’s successor in office, how- 
ever, had no authority to correct any mistake in the name of 
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the owner; this could only be done by the officer who issued 
the bill, and he had authority to make such correction, al- 
though he was no longer in office. (Kiley vs. Cranor, 51 
Mo., 543.) The unauthorized erasure of the name of Buse as 
owner of the property charged by the tax bill, and the inser- 
tion of the name of Roth, did not invalidate the tax bill asa 
charge against the property, but it did not thereby become pre- 
ma facie evidence against either Roth or Meyer. Under the 
law applicable to this subject the tax bill is only prima facie 
evidence as against the party named in the tax bill as owner. 
Neither Roth nor Meyer having been named by the officer 
who issued the bill, as owner of the property charged, as to 
them the bill was but one link in the chain of testimony 
necessary to a recovery, and all the other steps required by 
the charter and ordinances to create a lien on the property 
shonld have been shown. We do not understand the case of 
Kefferstein vs. Knox, (56 Mo., 186,) as holding that an unan- 
thorized alteration of the name of the owner in a special tax 
bill will utterly destroy the validity of the bill as a lien, but 
that in consequence of such alteration, it simply ceases to be 
prima facie evidence of the things enumerated in the statute. 
And as there can be no personal liability on the party named 
as owner, and such name is required to be inserted as a mat- 
ter of convenience to the parties, it would seem to be a suffi- 
cient penalty to impose upon an alteration in this respect, not 
made with a fraudulent purpose, to declare that the bill 
should cease te be prima facie evidence even against the 
party originally named in it as owner. 

The court having erred in giving judgment for the plaintiff 
upon the testimony adduced at the trial, the judgments of the 
General and Special Term are reversed, and the cause re- 
manded. All the judges concur. 
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Perms Emerson, ef al., Appellants, vs. Isaac H. Srorczon, 

etal., Respondents. 

1. Forcible entry, ete.—Statute of 1845—Use of necessary force in entering land 
ete.—Under the statute of 1845. (R. C. 1845, p. 512) the court erred in de. 
claring to be lawful the action of one—even the owner—who entered land 
“peaceably and used no more force than was necessary.” 


Appeal from St. Louis Land Court. 
John M Krum, for Appellant. 
B.A. Hill, for Respondent. 
Napron, Judge, delivered the opinion of the court. 


This suit was begun in 1847, and after being transferred 
from the Circuit Court to the Court of Common Pleas, and 
thence to the Land Court, was finally tried in the Land Court 
in 1853, where plaintiff touk a non-suit. The non-suit hav- 
ing been set aside, the case was again tried in 1855, and the 
result was another voluntary non-suit—and an appeal was 
taken to this Court, and since then (20 years ago) the case 
seems to have been awaiting the result of the case of Magwire 
vs. Trler. 

The action was trespass, guare clausum fregit, and the 
plea was the one directed by the statute at that time, but the 
defense was liberum tenemen/um, which then could be proved 
under what may be termed the general issue. The plats origin- 
ally in the record are destroved and we have no means of ascer- 
taining the exact location of lots 46 and 51, to which all the 
instructions refer. As the plaintiffs and defendants both in- 
troduced their titles under Brazean and Labeaume, it is ob- 
vious that the gist of the controversy has been settled, and 
that the questions now involved have no importance except 
to settle the eosts of this action. 

The plaintiffs, it seems, were engaged in 1847in boat build- 
ing and in running a saw mill in North St. Louis, and oeen- 
pied for this purpose a piece of ground described by one of 
the witnesses, 1s bounded on the west by Broadway, on the 
east by the river, and on the north by Webster street and on 
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the south by the ditch of Labeaume. This description, of 
course, brought the land within the Brazeau patent issued in 
1862, and was within the Labeaume patent of 1852, and this 
trial was in 1855. 

Sturgeon, one of the defendants, was an agent of Chambers, 
who claimed under Labeaume, and evidence was introduced 
to show that Sturgeon inclosed a part of this land by a fence 
and under permission of Emerson, and on the other hand, that 
this fence was put up without leave and by force, and it took 
a good many men, and armed men, to put it up. The testi- 
mony on this point is really the main testimony in the case, 
but it is useless to repeat it. 

The Court gave nine instructions for the defendant. The 
first instruction was this: “If the jury find that Wm. Cham- 
vers owned the land in question, and that the plaintiffs or 
those under whom they may have claimed as tenants of Wm. 
Chambers or his agent, were permitted to Jay logs and lum- 
ber on lots 46 and 51, fronting on Webster, Main and Second 
streets, for the convenience of the plaintiff's mill, without 
rent, said land being at the time vacant and unenclosed ; and 
that it was agreed at the time such permission was given, 
that the plaintiffs or those under whom they claimed as ten- 
ants of Win. Chambers or his agent, should give Wm. Cham- 
bers or his agent possession of the said premises whenever he 
required the same, and remove their logs and lumber there- 
from; and if the jury further find that before the fencing of 
said lots the said Chambers or his agent gave notice to said 
Childs & Emerson that he required the possession of said 
premises to be delivered to him, and that he intended to fence 
the same, and that said Emerson & Childs, or either of them, 
consented thereto, and that defendants by direction of 
said Chambers, or his agent, entered on said premises 
and fenced the same, in a peaceable manner, without using 
any more force than was necessary for the said purpose, then 
the plaintiffs cannot recover any damages in this action for 
the said entry on said premises, and the fencing thereof and 
holding possession thereafter.” 
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The Court gave eight other instrnetions. The plaintiff asked 
several which were based on the counterpart view of the law 
to that asserted in the first instruction. 

Whatever may have been the common law in regard to en- 
tries by an owner, our statute, at the date of the entry (Rey. 
C. 1845, p. 512), declared that “no person shall enter upon, 
or into, any lands, tenements, or other possessions, and detain 
and hold the same, but when eutry is given by law, and then 
only in a peaceable manner.” 

Section 2 says: “‘If any person shall enter upon or into 
any lands, tenements or other possessions with force or strong 
hand, or with weapons, ete., the person so offending shall be 
deemed guilty of a forcible entry and detainer.” 

The Court instructed the jury that, if defendants entered 
peaceably and used no more force than was necessary for their 
purposes, they could not recover. 

This instruction was not in accordance with our statute, 
which did not authorize even an owner of land to enter uron 
it with foree or strong hand. 

The judgment must therefore be reversed, and the cause 
remanded. The other judges concur. 





° 


Henry W. Peters, Appellant, vs. St. Louis anp Iron Movn- 
TAIN Rartroap Company, Respondent. 


1. Practice—Appearance— What gives court jurisdiction —Where a party ap- 
pears so far as to consent to a continuance, he thereby waives any insuffi- 
ciency of summons, and brings himself within the jurisdiction of the court. 


Appeal from St. Louis Circuit Court. 


Lee & Adams, for Appellant, cited in argument Baiser 
vs. Lasch, 28 Wis., 268; Griffin vs. VanMeter, 53 Mo., 431; 
Orear vs. Clough, 52 Mo., 55; Tower vs. Moore, 52 Mo., 118. 


Dryden § Dryden, for Respondents. 
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Vontus, Judge, delivered the opinion of the court. 


This action was brought before a justice of the peace under 
the fiftii section of the act concerning Justices Courts, (2 
Wagn. Stat., 809, 810) to recover fifty dollars, the value of a 
cow killed by the cars of defendant, being used on its railroad. 

A summons was issued by the justice on the 23d day of 
September, 1871, and was made returnable on the 13th day 
of Octuber, 1871. The summons was returned by the con- 
stable on the return day with the following return endorsed 
theron : 

“ Executed this writ in St. Lonis township, this 29th day 
of September, 1871, by delivering a true copy thereof to L. 
B. Clark. treasurer of the within named company, the presi- 
dent or other chief officer not being found.” 

The docket entries made by the justice, are as follows: 

Henry W. Peters vs. The St. Louis and Iron Mountain 
Railroad. 

“Summons on demand filed for damages, amounting to 
$50 00, issued to constable O'Connell, September 23d, 1871, 
returnable 13th October, 1871, returned executed. On the 
return day parties appeared, and cause by consent continued 
to Oetoher 20th, 1871. On this day parties appeared and 
defendant files motion to dismiss the case for want of suffi- 
cient service. Motion taken under advisement and cause 
continued .to October 27th, 1871. On this day the case being 
ealled. the plaintiff appeared, und motion to dismiss is over- 
ruled by the justice. The defendant being called comes not, 
but makes default ; cause investigated and submitted to the 
justice, who adjudged that the plaintiff have judgment against 
the defendant forthe sum of fifty dollars for his damages, to- 
gether with costs of suit, ete..” 

It appears that the defendant appeared on the same day 
with the rendition of the judgment, and filed a motion to set 
aside the judgment rendered against it by default, which be- 
ing overruled, it appealed to the St. Louis Cirenit Court. 































































ST. LOUIS. 





Peters v. St. L. & I. M. R. R. Co. 





In the Cirenit Court, the defendant appeared and moved 
the court to dismiss the case for the reason that the justice 
of the peace, before whom the cause was commenced, never 
acquired jurisdiction of the person of the defendant, and that 
said Circuit Court had not. and ought not, to have jurisdie- 
tion of the same. This motion was overruled by,the court, 
and the defendant excepted. The defendant refused to further 
appear in the cause, and the Circuit Court afterwards affirmed 
the judgment of the justice, and rendered final judgment 
against the defendant. From this last judgment the defend- 
ant appealed to the General Term of said Circuit Court. The 
court at General Term reversed the judgment rendered against 
the defendant, and rendered a judgment dismissing the plain- 
tiff’s suit. From this last judgment the plaintiff has appealed 
to this court. 

There are only two qnestions presented in this court for 
our consideration. The first is, as to the sufficiency of the 
service of the suinmons on the defendant, as indicated by the 





return made thereon by the constable. And secondly, it is 
insisted by the plaintiff that the appearance of the defendant 
at the return day of the summons, and by an agreement con- 
tinuing the cause to a subsequent day, was such an appearance 
to the action as waived any defect in the service. and the 
court having jurisdiction over the subject inatter of the action 
became by the defendant’s own act possessed of jurisdiction 
over the defendant itself. 

With the view which we have taken of this case, it becomes 
wholly unnecessary to pass upon the first question raised by 
the parties to the cause. From the justice’s docket entries, 
it appears that the day fixed for the appearance of the defend- 
ant by the summons was the 13th day of October. It further 
appeirs that the parties appeared at the time fixed in the 
) summons, and by their consent or agreement the case was 
continued until the 20th day of October, 1871. On this last 

named day the defendant again appeared and then moved to 
dismiss the ease on the ground the service was not sufficient. 
It is a general rule that where a defendant appears to an 
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action and takes any step in the cause preparatory to its de- 
fense, without first objecting to the service, the eufliciency of 
the service is thereby waived. In a late case decided in 
this court. where the party had been served in another State 
it was held that the service could amount at most to service 
by publication, but the party appeared in court, and without 
first objecting to the service, asked that the case be placed 
at the foot of the docket, which was done. He afterwards 
objected to the service. It was held by this court that they 
appearance by the defendant, and having the case put at the 
foot of the docket, was such an appearance as waived the 
service of a summons and gave the court jurisdiction over the’ 
person of the defendant, and that a personal judgment could} 
properly be rendered against him, and there are several other} 
cases to nearly thesame effect. (Orear vs. Clough. 52 Mo., 
55; Tower vs. Moore, Jd., 118; Griffin vs. Van Meter, 53 Mo% 
430.) 
It seems to me that this case is a much stronger case for 
the plaintiff than the case of Orear vs. Clongh; if it is an | 
sappearance to simply place the case at the foot of the piri 





it certainly must be an appearance, to appear, and by consent, 
have the case continued for seven days. 

The General Term improperly reversed the judgment 
rendered at Special term, and improperly dismissed the plain- 
tiffs action. The judgment rendered by the General Term, 
reversing the judgment of the Special term, and disinissing the 
plaintiff's action, will therefore be in all things reversed. and 
the judgment rendered by the special term of the Circuit 
Qourt, will be affirmed. The other judges concur. 
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Starz or Missovurt, Respondent, vs. Bernnarp N. Srernera, 
Appellant. 

1, Jury— Unchallenged juryman found in panel after swearing of jury—— What 
action of court proper-—Const. Slat.—-W here, after a jury is sworn, but before 
any evidence has been taken, it transpires that in place of a juryman duly ex. 
amined and selected, another has unauthorizedly taken his place without chal. 
lenge or examination, the court should, on objection being made, discharge 
the latter and substitute the former juryman, and have the jury re-sworn, 

Section 3 of the Jury Act (Wagu, Stat., 797, 3 3) has no application to such 
case, 


Appeal from St. Louis Criminal Court. 
Fisher § Rowell, with Charles P. Johnson, for Appellant. 
J. C. Normille, Circuit Attorney, for Respondent. 


Waener, Judge, delivered the opinion of the court. 


The aceused was tried and convicted of the crime of em- 
bezzlement. It appears from the record that aftera jury had 
been agreed upon, and the list containing the names of the 
twelve men selected, and handed to the clerk by the attorneys, 
the court ordered the jury called. The marshal did so, and 
twelve men came forward and took their seats in the box, and 
at the direction of the court, the clerk swore them to try the 
ease. After that had been done, and before any evidence had 
been given, or a witness sworn, the attorneys for the defend- 
ant learned that there was a man on the jury who had not 
been called or examined ; they thereupon called the attention 
of the court to that fact, and upon investigation it turned out 
that when the name of Wm. Dunnavant was called, who had 
been examined, selected and accepted, a man by the name of 
Wm. Schonbeck came forward and took his seat and had been 
sworn in, aman who had not been called or examined as a 
jurvman at all. ' 

Tie counsel for the defendant made objection to the jury 
as then constituted, and to Schonbeck as a juror, but the court 
said the jury had already been sworn, and he could do noth- 
ing but proceed with the trial before the jury as it was, and 
overruled the objection, and compelled the defendant to go to 
trial before the jury with Schonbeck on it, 
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It is very plain that the defendant was not tried by a legal 
and competent jury. No man can be forced into a trial unless 
an impartial jury is selected in substantial compliance with 
law. Mere informalities may well be disregarded, where it is 
seen that no injustice can result therefrom, but in essential 
matters going to the substantive rights of the parties, a trial 
cannot proceed with a jury that the party has never consented 
to. The law provides that jurors shall be examined touching 
their qualifications and selected to try the cause. 

Challenges are allowed for cause and peremptorily. But 
as to the juror Schonbeck, who unanthorizedly took his seat 
in the jury-box unseen by the parties, and was sworn before 
the mistake was discovered, he was never examined, he was 
never selected, and no opportunity was given to challenge him. 
Admit such a practice and one or more men, utterly disqual- 
ified, related to one of the parties having an interest in the 
result of the trial, or entertaining a prejudice against one side 
might surreptitiously be foisted on the jury, and there would 
be noremedy. Such a startling proposition cannot for a mo- 
ment be allowed. When the mistake was discovered and 
brought to the attention of the court, and the defendant ob- 
jected to proceeding further with the jury as then constituted, 
the court should have promptly discharged Schonbeck from 
the panel and then called Dunnavant to supply his place and 
had the jury re-sworn. 

We are referred to the third section of the jury law to show 
that no objection can be made toa jury after it has been sworn ; 
but that section has no application to a case of this kind. It 
is insisted in this court that the indictment is bad, but we 
have examined it and find it in the ordinary form, and think 
it is good. No objections are taken to the instructions, and 
as the cause will be sent back, it is unnecessary to further 
notice the argument in regard to certain other proceedings 
that occurred on the trial, as they will probably not happen 
again. 

Becanse the jury was illegally constituted, the judgment 
will be reversed and the cause remanded; the other judges 
concur. 
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Brerrron A. Hint, Appellant, vs. Crry or Sr. Lovts, Respond- 

ent. 

1. Damages, snit for against municipality—Streets—Change of grade, etc.,—Pe. 
tition—Allegationx—Demurrer.—In suit for damages against the city of St. 
Louis, for removing the macadamizing and lowering the grade of the street ad. 
joining plaintiffs lot, an allegation in the petition that defendant contriving to 
injure plaintiff wrongfully, ete., committed the injury, sufficiently conveys the 
inference that the injury was unjustifiable. If the acts were committed in the 
exercise of lawful authority, that fact should be set up by answer. ° 


Appeal from St. Louis Circuit Court. 
Hill §& Bowman, for Appellant. 
E. P. McCarty, City Counsellor, for Respondent. 


Waener, Judge, delivered the opinion of the court. 


In substance the petition stated that the plaintiff in 1868, 
was the owner of a certain lot, described. on Arsenal street in 
the city of St. Louis, and that in 1867, the city established 
the grade of that street about three feet below the surface of 
plaintiffs lot, and improved the same accordingly ; that plain- 
tiff claimed property and an easement in the street so estab- 
lished and improved. And there was a further allegation, 
which constituted the gist of the action—that in 1869 or 1870, 
the defendant. wrongfully contriving to injure the plaintiff 
and deprive him of his property, and of his easement and way, 
did by her officers and agents enter upon said street on the 
line of plaintiff's lot, and then and there dig away the macad- 
amizing and the street, as graded and established, to the depth 
of twelve feet or more below the grade as established. and 
that his casement and property in the street was destroyed to 
his damage, ete. 

To this petition defendant interposed a demurrer, and as- 
signed as causes: that it did not appear that the grading was 
done either negligently or unskillfully, or that plaintiff's 
alleged damage was occasioned by any negligence or unskill- 
fulness of defendant or its agents; that it did not appear that 
the grading or digging was anything but the exercise by de- 
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fendant. through its agents, of its lawful power over the streets, 
or that the alleged injury to the plaintiff was occasioned by 
anvthing other than the proper exercise of such lawful pub- 
lic power. The court sustained the demurrer, and the plain- 
tiff refusing to amend his petition, judgment absolute was 
rendered against him. The petition stated a good cause of 
action. and the court erroneously sustained the demurrer. 
The allegation was that defendant, contriving to injure plain- 
tiff, wrongfully committed the injury complained. of. The 
inference is, from the face of the pleading, that it was an un- 
justifiable and wanton injury. If the acts were committed 
in the exercise of a lawful authority in changing the grade, the 
defendant should have raised that defense by answer. As it 
is, the plaintiff was turned ont of court on a demurrer which 
set up different causes from those alleged in his petition. 
Wherefore, with the concurrence of the other judges, the 
judgment will be reversed and the cause remanded. 





° 


Srate oF Missourt, Respondent, vs. Michazt Breen, Appel- 

lant. 

1. Practice, civil—Jury-Commissioner for St. Lonis county—Failure to list jury- 
men.—Tire fact that one or more of the jurors who tried an indictment in 
the county of St. Louis, were not on the list furnished the marshal by the 
jury-commissioner, where nothing appears to show collusion or improper mo- 
tives in selecting the jury, or that any injury resulted from such selection, will 
not work a reversal of the cause. 


Appeal from St. Louis Criminal Court. 
Sam. Erskine, for Appellant. 
J. C. Normille, for Respondent. 
Vortes, Judge, delivered the opinion of the court. 


This was an indictment for grand larceny. The defendant 
was tried by a jury, was found gnilty and sentenced to im- 
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prisonment in the penitentiary for a term of two years. Af. 
ter the jury had returned a verdict of “guilty” the defendant 
filed a motion for a new trial, and in arrest of the judgment, 
which motions being severally overruied and the defendant 
excepted and appealed to this court. 

The main ground insisted on by the defendant for a new 
trial and for arresting the judgment, and the only ground in- 
sisted on in this court for the reversal of the judgment, is, that 
three of the jurors who tried tlhe cause and found the verdict 
against the defendant, had not been selected by the jury-com- 
missioner of St. Louis county and summoned by the marshal 
in conformity with the statute of this state “to provide a jury 
system in St. Louis county.” This act provides for the ap- 
pointment of a jury-commissioner for St. Louis county in a 
manner therein named. The commissioner, after his appoint- 
ment, is required to take an oath that he will faithfully per- 
form the duties of his office, &c. It is made the duty of the 
commissioner “between the first day of July and the first day 
of September, in each year, in person or by deputy, te visit 
every house in the city and county of St. Louis, and obtain 
and take down the name and residence of every person (with 
the exception prescribed by the general law and those specifi- 
ed in the next succeeding section) who is qualified for and 
subject to the performance of jury duty.” 

The 7th section of the act exempts persons belonging to 
military and fire companies, and those not acquainted with 
the English language, &., from jury duty. The ninth section 
requires the commissioner to enter the names of all persons 
subject to the performance of jury duty in alphabetical order, 
in a book to be kept for that purpose, which is to be corrected 
from time to time as required by the act... The 10th section 
provides that noticé shall be given so that if persons who are 
exempt from jury duty have been listed amongst the list 
of jurors they can appear and have their names erased, ete. 
The 13th section provides that after the list of jurors shall 
have been completed, the commissioner shall write each name 
on a separate ticket and deposit all the tickets in a hollow 
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wheel to be provided for that purpose, where they shall remain 
until afterwards drawn out as directed by the act. 

The 14th section provides that when jurors are required to 
serve in any court, ete, the sheriff or marshal shall obtain the 
names of persons to be summoned, from the commissioner, who 
shall furnish the same by drawing tickets from the wheel -as 
directed in the act, so as to prevent any concert or partiality. 
And it is further provided that the tickets thus drawn shall 
not be put in the wheel again during the year in which they 
are drawn and that the drawing shall take place from time to 
time as jurors are required. The 15th section requires the 
sheriff or marshal to summon the persons whose names are 
furnished to attend as jurors at the time directed by the court, 
etc. 

By the affidavits filed with the defendant’s motion for a new 
trial, it is shown that three of the jurors who tried the defend- 
ant were not on the list of jurors furnished ¢o the marshal by 
the jury-commissioner for the St. Louis Criminal Court, and 
this is. as before stated, the only ground urged by the defend- 
ant, in this court, for a reversal of the judgment. The gen- 
eral rule which seems to have been adopted in the different 
States of the Union is, that the mistake or informality of the 
officers charged with summoning, returning, selecting and im- 
paneling the jury, will be no ground for a new trial, unless 
there has been fraud or collusion, or material injury to the de- 
fendant. (8 Whart. Cr. L., § 216.) It is not pretended 
that there was any fraud or collusion on the part of any 
of the officers concerned in selecting and impaneling the jurv 
in this case; and we would hardly be authorized to say, after 
the refusal of the trial-court to grant a new trial, and after the 
stipulation filed by the respective attorneys in the case in 
which it is admitted by the defendant’s attorney that the evi- 
dence was snflicient to justify the jury in finding the defend- 
ant guilty, that the defendant had been injured by the verdict, 
this stipulation being all we have in reference to the evi- 
dence in the case, the same having been made by the 
parties to save the tronble and expense of copying the 
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evidence in the bill of exceptions. Our statute concern- 
ing juries (Wagn. Stat., 707) provides by the 2nd section 
thereof that “every juror, grand and petit, shall be a white 
male citizen.of the State, resident in the county, sober and 
intelligent, of good reputation, over twenty-one years of age, 
and otherwise qualified.’ Whether this section has been 
changed by striking out the word “white” can make no dif- 
ference for the purposes of this case. The 3rd section of said 
act provides that “no exception to a juror on account of his 
citizenship, non-residence, state or age, or other legal disabil- 
ity, shall be allowed after the jury is sworn.” Now, whether 
this third section only applies to jurors not having the qualifi- 
cations named in the 2nd section, as it is intimated in the 
opinion of the court in the case of the State vs. Ross (29 
Mo., 32); or whether it applies as well to cases where thie 
objection to the jury or jurors is, that they had been selected 
and impaneled ir entire disregard of the laws of the State 
regulating their selection, as it seems to be held in the case of 
the State vs. Blakely (18 Mo., 428), as I view the law, can 
make no difference. It is true that in the case of the State 
vs. Ross, before referred to, it was held that where a juror, 
when being examined as to his qualifications to serve on a jury, 
had answered that he had not formed or expressed an opinion 
as to the guilt or innocence of the defendant, which was un- 
true, and the defendant had no knowledge of the prejudice of 
the juror, or that he had expressed such prejudice, until after 
the verdict was returned, a new trial should have been granted. 
It was also held in Indiana (Rice vs. State, 16 Ind., 298) that 
where a juror, on being examined, had stated that he had not 
formed or expressed an opinion as to the guilt of the defend- 
ant, and after the verdict it was for the first time discovered 
that said juror had been one of the grand jury which found 
the indictment, a new trial should be granted. In these cases 
and similar cases, it clearly appears that the defendant, with- 
out his fault, has been deprived of a substantial right which 
is to be tried by a jury the members of which are not preju- 
diced against him. If the burthen is placed on him, of hav- 
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ing by the evidence to remove a pre-conceived prejudice formed 
against him as to his guilt, he is certainly injured and ought 
to have a new trial. But where the objection to the juror 
only goes to the formalities by which he was selected and 
impancled and there is nothing to show that the juror was an 
improper juror, or that there was any collusion or other im- 
proper motives on the part of the officers selecting the jury, 
and nothing to even raise a suspicion that any injury could 
have accrued to the defendant, a new trial will not be granted 
where no objection is made to the juror until after verdict. 
(The People vs. Ransom, 7 Wend., 417; The People vs. Fer- 
ris, 1 Abb. Prac. R., 193; The Inhabitants, ete., vs. Hadley, 
1 Peck., 38.) 

The main object of the legislature in the passage of the law 
regulating the selection of jurors in St. Louis county, was not 
so much to effect the rights of parties to actions, as it was to 
equalize jury service amongst the inhabitants of the county and 
incidentally to prevent those who have no business of their 
own, and who are sometimes vulgarly termed “court-house 
loafers,” from being summoned on juries, and thus to turn over 
to such persons the jury service of the country. The mode 
of selecting the jury is so far considered a formality, that 
courts generally consider such statutes directory and refuse to 
grant new trials for such causes after verdict, unless it is in- 
ferrable from the circumstances that the defendant has been 
injured by the failure to follow the provisions of the statute. 
The principle involved in this ease was so decided in a late 
case in this court. (State vs. Pitts, 58 Mo., 556; see, also, the 
case of The State vs. Blakely before referred to.) 

There is no doubt but cases may be found, and in fact cases 
have been referred to by the defendant, holding a doctrine at 
variance with the law as before stated and as it is held in this 
State, but the question is settled so far as this court is con- 
cerned, 

The judgment will be affirmed ; the other judges concur. 
27—VoL. LIx. 
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Tue Srare or Missourt, Respondent, vs. Jonn Lanar, Ap. 


1. 


2. 


Co 


pellant. 


Criminal practice— Granting of continuances discretionary with trial court, ete, 
—The granting of continuances in criminal as in civil cases, rests largely in 
the discretion of the trial court, and the Supreme Court will not interfere un. 
less it is clear that such discretion has been oppressively exercised, and that 
defendant may have been injured thereby. 

Practice, erim.—Continuances—Afidavit— Due diligence in issue of subpena 
and search for witness.—An affidavit setting forth that deponent had placed 
a subpoena in the hands of the county marshal “ in due time,” without stating 
when, and that deponent knew that the witness was in the place to which the 
subpoena was directed “the last time deponent heard of his whereabouts,” with. 
out showing when, or that atany time, hehad known of his whereaboutg 
does not show such diligence in issuing the subposna or obtaining the witness 
as will authorize the Supreme Court to interfere with the discretion of the 
trial court in overruling the application, even in a criminal cause, especially 
where the application is the second one made on behalf of the prisoner. 

Larceny— Recent possession of stolen property after theft—Presumption as to 
guilt,—Where one is found in possession of stolen property in less than twen- 
ty-four hours after the theft, under cireumstances of grave suspicion, without 
any attempt on his part to account for his possession, he is presumptively 
guilty of the crime. 


Appeal from St. Louis Criminal Court. 
Drewer, for Appellant. 
Normille, Circuit Attorney, for Respondent. 
Vortes, Judge, delivered the opinion of the court. 


This was an indictment for grand larceny. The indict- 


ment was found in the Criminal Court, and was a joint in- 
dictment against said defendant, Lange, and one Albert West 
alias Hill, who was charged with having, on the 20th day of 
June, 1873, stolen a coat, pantaloons and vest, the property 
of one Thomas B. Hill, of the aggregate value of fifty-five 
dollars. The indictment was found and the defendant ar 
raigned on the 15th day of July, 1873. 


On the 23rd day of July, 1873, on motion of ,the defend- 


ants, the cause was continued as to defendant West alias 
Hill, because of the absence of witnessess; and on motion of 


defendant Lange, the cause was continued as to him by con- 
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sent. On the 6th day of October, 1873, the cause was con- 
tinued by the consent of the parties, and at the same time 
the defendant, Lange, was granted a severance of the parties 
for the trial of the cause. 

On the 20th day of November, 1873, the case was called 
for trial as to defendant, Lange, when the defendant made a 
motion or an application fora continuance of the cause. This 
motion was predicated on, or supported by, the following affi- 
davit : 

“ Now at this day comes the said defendant, and moves the 
court for a@ continuance on account of the absence of James 
McConaghey, whose testimony is wanted ; that his testimony 
is material in this cause; that no other witness is in attend- 
ance or within the reach of the process of this court, upon 
whose testimony this affiant can safely rely to prove the par- 
ticular facts that the absent witness is expected to prove; 
that this affiant believes he cannot safely go to trial without 
the testimony of such absent witness; that he is not absent 
by the consent, connivance or procurement of this affiant; 
that this affiant procured a subpoena to be issued for said ab- 
sent witness by this court ; that the subpoana was placed in the 
hands of the county marshal in due time; that the said coun- 
ty marshal, after a diligent search for said witness, returned 
said process as “not found” ; the affiant knows that said witness 
was at the place as directed on said subpoena the last time he 
heard of his whereabouts; that he has used all means in his 
power to procure the attendance of said witness, by sending 
messengers after him, but was unsuccessful ; that he has pro- 
cured letters to be written to him, but said letters remained 
unanswered. This affiant further says that he will be able to 
procure the testimony of such absent witness by the next 
term of this court, and that affiant believes said absent wit- 
ness to be still in the city.” 

The court overruled said application for a continuance, and 
the defendant at the time excepted. 

The evidence adduced on the trial was to the effect, that 
on the 20th day of June, 1873, a suit of clothing, consisting 
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of a coat, pantaloons and vest, was taken from the room of 
one Thomas B. Hill, on the Steamer * Clinton,” which was 
at the time lying at the wharf in St. Louis, at the foot of 
Chestnut street; that on the 21st of June, 1873, about noon, 
the defendant, Lange, and the defendant, West aléas ILill, 
were seen walking together on Third street, in the city of 
St. Louis; that Lange had the clothes stolen from the boat 
under his arm ; that after the parties had walked together for 
some distance, and when they had arrived at a point opposite 
a pawn-broker’s shop, Lange handed the bundle of clothes to 
West, who went into the pawn-broker’s shop with them, to 
pawn them for money, Lange remaining on the street ; that 
a policeman, who had been watching their movements, then 
eame up. told Lange to stand where he was until he eame 
back; that the policeman went inte the shop where West 
was, took possession of the clothing and arrested West, 
brought him out, and then arrested Lange, and took them 
both to the station; that the clothing belonged to Thomas B. 
Hill, and was worth about sixty dollars. The defendant of- 
fered no evidence whatever. 

The court, at the close of the evidence, gave the jury sev- 
eral instructions, to which no objection was made. The jury 
returned a verdict of guilty, assessing the punishment of the 
defendant to two years imprisonment in the penitentiary. 
The defendant filed a motion to set aside the verdiet and 
grant him a new trial, and assigned as causes for said motion, 
that the verdict was against the law and the evidence, and 
against the weight of the evidence, and because the court 
had improperly overruled the defendant’s application for a 
continuance of the causes. This motion was overruled by the 
court, and the defendant excepted and appealed to this court. 

The only questions raised by the defendant for the con- 
sideration of this court, are as to the propriety of the action 
of the Criminal Court, in overruling the defendant’s appli- 
cation for a continuance of the cause, and in overruling de- 
fendant’s motion for a new trial, on the ground that the ver- 
dict was against the weight of the evidence. 
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The granting of continuances, in criminal cases as well as 
in all other cases, must necessarily be left, to a considerable 
extent, to the discretion of the trial court, and this court 
ought not to interfere with the action of the trial court, unless 
it - very clear that the discretion of the court has been op- 
pressively exercised, and that the defendant may have been 
injured thereby. (Scogin vs. Hudspeth. 3 Mo., 123; Carpen- 
ter vs. Mrers, 32 Mo., 213; State vs. Klinger, 43 Mo., 127.) 
And where the application is based on the absence of a ma- 
terial witness, it must appear from the affidavit that the ap- 
plicant had used due diligence to procure the testimony of 
the absent witness. (Cline vs. Brainard, 28 Mo., 341; State 
ys. Benton, 31 Mo., 462. 

In the present case no sufficient diligence appears from the 
affidavit. The diligence attempted to be shown in the affida- 
vit, is, that “‘affiant procured a subpoena to be issued for said 
witnesses by the court; that the subpoena was placed in the 
hands of the county marshal in due time; that the county 
marshal, after a diligent search for said witness, returned 
said process as not found.” It will be seen that this language 
is very indefinite. It is stated that the subpeena was placed 
in the hands of the marshal “in due time.” What would be 
due or proper time, is a matter for the consideration of the 
court. The affidavit should have stated the time that the 
subpoena was placed in the hands of the marshal, so that the 
court could judge whether, under the circumstances of the 
case, proper diligence had been used, and so that this court 
could see whether, under the circumstances of the ease. the 
trial court abused its discretion in overruling the application. 

The affiant further states that he knows that the witness 
was at the place directed on the subpoana “the last time he 
heard of his whereabouts,” but when it was that the affiant had 
last heard of the whereabouts of the witness is not disclosed ; 
and in fact it appears that the affiant knew nothing of the 
whereabouts of the witness, for he states that he had procured 
divers letters to be written to and directed to said witness, 
but that he had always failed to receive any answer to his 
letters. 
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We think that in a case like this, where the defendant had 
had one continuance on his application, and one by the agree- 
ment of the parties, he did not show a sufficient degree of 
diligence to be ready for trial on the third calling of the 
cause for trial ; at least thereis nothing in the case that would 
authorize us to say that the trial court had exercised an unsound 
discretion in refusing to continue the case. Every intend- 
ment should be in favor of the proper action of the court. 

It is hardly necessary to discuss the second question raised 
in the case. The evidence shows that the defendant was 
found in the possession of stolen property in about from 
twelve to twenty hours after it had been stolen, and no at- 
tempt is made to explain or account for his possession; buf 
the circumstances surrounding the possession were of the most 
suspicious character. It is hardly necessary to say that the 
jury were fully justified in finding their verdict by the evi- 
dence. 

The other judges concurring, the judgment is affirmed. 





4. 
Vv 


Soputa A. Tatum, e¢ al., Appellants, vs. Samurt N. Hot 
pay, Adm’r of Jno. 8. McCunzr, ef al., Respondents. 


1. Deeds of trust—Constructive trusts—Redemption—Estoppel —Whiere & con- 
structive trust, in favor of the former owner, follows a sale of real estate, he 
must commence proceedings to redeem within a reasonable time, or he will 
be estopped. 

Deeds of trust—Sheriff appointed trustee may sell by deputy, when.—Where 
the original trustee in a deed of trust made to secure the payment of a debt 


po 


or other liability, dies or is disqualified, and the county sheriff is appointed to 
act in his stead, the latter acts in his official capacity, and may seli by deputy. 
8. Tirustee—Sale of land by—Sale in part or whole—Rule as to.—The rule is 
firmly established, that a trustee in selling land, is trustee for both parties, 
and is bound to adopt all reasonable modes of proceeding in order to render 
the sale most beneficial to the debtor. Where property is susceptible of di- 
vision, and will bring more by sale in separate parcels or lots, or where sale of 
a part will bring an amount sufficient to pay the debt secured, he is bound to 
sellaccordingly If not, the sale will be held invalid on application of the par- 
tyaggrieved. Where the land will sell for more as a whole than in parcels or 
lots, the trustee must. exercise a souud discretion as to the mode of selling. 
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4. Sale of land—Irregularities in—Infaney—Estoppel, ete.—Parties in interest 
who are infants at the time of sale, cannot assent to irregularities therein, nor 
be estopped by reason of failure to take steps to set the same aside. And 
upon reaching their majority they may pursue their remedy. 


Appeal from St, Louis Circuit Court. 


J. T. Tatum, with Lackland, Martin §& Lackland, for 
Appellants. 


I. The doctrine as to staleness of claim does not apply to 

this case. The bill was filed in 1871. The sale was made in 
1862. Some one or other of the plaintiffs had been endeav- 
oring for several years to induce McCune to stand by the 
agreement made for redemption. It is not stale as to the 
‘minors and the feme covert. (Tyl. Inf., p. 159.) Neither is it 
stale as to the other plaintiffs,—sufticient time for the enforce- 
ment of the right of action, not having elapsed, to create a 
bar by any analogy to the statute of limitations. (Bollinger 
vs. Choutean, 20 Mo., 89; Anthony vs. Rogers, Jd., 285; 
McNair vs. Lot, 34 Mo., 285; Damschroeder vs. Thias, 51 
Mo., top p. 104; Ricords vs. Watkins, 56 Mo., 553; Poe vs. 
Domic, 54 Mo,, 127.) 

II. The sale, having been conducted solely by the sheriffs 
deputy or agent, is void. (2 R. C. 1855, p. 1554.§ 2; Pear- 
son vs. Jamison, 1 McLean, 197; Berger vs. Duff, 4 Johns. 
Ch., 368; Hill, Tr., pp. 175, 540 ; Perry’s Tr., § 799 and notes ; 
Graham vs. King, 50 Mo., 22; Howard vs. Thornton, 50 Mo., 
291; Bales vs. Perry, 51 Mo., 449; Whittlesey vs. ughes, 
39 Mo., 13; White vs. Watkins, 23 Mo., 423.) 

Ill. A constructive trust is imposed upon a purchaser, 
whenever he has acquired the title by conduct in the shape 
of assurances, or promises, or representations. (Clarkson vs. 
Creely. 35 Mo., 94; Same case, 40 Mo., 114; Dover vs. Ken- 
nerly, 38 Mo., 469; Sume case 44 Mo., 145; Rutherford vs. 
Williams. 42 Mo., 18; MeNew vs. Booth, 42 Mo., 189 ; Grum- 

ley vs. Webb, 44 Mo., 445; Sharkey vs. Sharkey, 47 Mo., 
543; Chesley vs. Chesley, 49 Mo., 540; Wright vs. Barr, 
53 Mo., 340.) 
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IV. The property was easily susceptible of sub-division, 
but it was sold in the lump. It brought less than its value, 
A sale under such circumstances renders the title in the pur- 
chaser voidable, at the option of the injured side. (Evans vs, 
Ashley, 8 Mo.. 177; Gray vs. Shaw, 14 Mo., 341; Goode vs, 
Comfort, 39 Mo., 313; Carter vs. Abshire, 45 Mo., 300; 
Sumrall vs. Chaffin, 48 Mo., 402; Chesley vs. Chesley, 49 
Mo., 540; Rector vs. Hart, 8 Mo., 448.) 


Glover & Shepley, with Holliday, for Respondents. 


I. Under the circumstances, as plaintiffs have waited until 
the property has largely increased in value before they sought 
to enforce this alleged trust, and for so long a period as over 
nine years, a court of chancery will not now enforce their 
claim. (2 Sto. Eq. Jur., § 1520; Boone vs. Mo. Iron Co., 
17 How., 340; Baker vs. Whiting, 3 Sumn., 475; Brazier 
vs. Gratz, 6 Wheat., 528; Holt vs. Rogers, 8 Pet., 420; 
McNeil vs. Magee, 5 Mas., 244; McNew vs. Booth, 42 Mo., 
189; Medsker vs. Swaney, 45 Mo., 273; Att’y Gen’l vs. 
Fishmongers Co., 5 Myln. & Cr., 16, 17.) 

Il. Tie mere fact that the property conveyed by deed of 
trust is suld in gross, is not, per se suflicient to avoid the sale ; 
there must be some attendant fraud, unfair dealing or abuse 
by the trustee of the confidence reposed in him. (Goode vs. 
Comfort, 39 Mo., 313; Taylor’s heirs ws. Elliott, 32 Mo., 175; 
Kellogg vs. Carrico, 47 Mo., 157; Carter vs. Abshire, 48 Mo., 
300.) 


Waener, Judge, delivered the opinion of the court. 


This was a bill in equity, filed in the Cirenit Court in March, 
1871, to set aside a sale made under a deed of trust, and ask- 
ing fur permission to redeem. The deed of trust was exe- 
cuted in 1852, by David Tatum and Sophia A., his wife, to 
secure a note to one James M. Nelson for $5.000, with inter- 
est ut the rate of six per cent. and payable in two years from 
date. David Tatum died in 1854, intestate. The plaintiff, 
Sophia A. Tatum, is his widow, and had a dower interest in 
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the property. The other plaintiffs are the heirs of David 
Tatum, and at the time of the sale were all minors except 
three. The property was the family homestead of David 
Tatum, and consisted of five acres of ground, with house and 
other improvements, at the junction of Clark and_ Jefferson 
avenues, in the city of St. Louis. The trustee was John C. 
Richardson, who died in 1860, without executing the trust. 
Upon the petition of Nelson, the sheriff was appointed, in 
1862, to sell the land to execute the deed of trust. The sale 
was nade by a deputy, the sheriff himself not being present. 
The entire property was sold ina body, though it had been 
staked out and platted in fifty-three lots, with streets and 
alleys, though there was no record of it, and the streets and 
allevs were not dedicated. At the sale the defendant, Me- 
Cune, bought the property for $12,600, and the sheriff made 
him « deed therefor. 

One of the principal grounds relied on by the plaintiffs, is, 
that McCune purchased the property under such circum- 
stances as impressed him with a constructive trust, and that 
they, therefore, have a clear and undoubted right to redeem. 
It appears pretty clearly from the evidence, that the main 
object with Nelson in ordering the sale was not to collect his 
debt, but to obtain a higher rate of interest. Ilis note was 
bearing six per cent. only, and he wanted ten. But the ma- 
jority of the heirs being minors, no valid agreement to that 
effect could be made with them, and so there was an under- 
standing that he should bid in the property and that the heirs 
might redeem by paying him his debt with ten per cent. 
McCune held an assignment of a judgment, confessed by So- 
phia A. Tatum, and was present and bid at the sale, but this 
judgment only bound her dower interest. 

It is contended that the arrangement with Nelson was com- 
municated to McCune, who assented to the same, and agreed 
if he purchased to hold the property on the same terms, that 
thereupon Nelson ceased bidding and allowed McCune to 
buy. But after a careful perusal of the testimony, we are 
unadle to arrive at the conclusion that McCune made any de- 
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clarations or committed any act which would raise a resulting 
trust in favor of the plaintiffs. The evidence is insufticient 
to show that he made the promise, or understood it in the 
manner claimed by the plaintiffs; besides, Nelson still con- 
tinued to.bid, which is at variance with the position assumed. 

Moreover, Joseph Tatum, who was then of age, and seems 
to have been instrumental in managing the affair, and in try- 
ing to bring about the arrangement, afterwards recognized 
the tact that the legal title was in McCune, which is irrecon- 
cilable with any trust set upon his part. His mother, Sophia 
A., did the same thing, and entered intoa written agreement 
with him, by which she was to be permitted to obtain a re- 
conveyance upon the payment of a certain amount of money 
within a specified period. Neither of these parties, nor the 
other heir, who was of age at that time, appear to have ex- 
pressed any dissatisfaction with the sale or the manner in 
which it wasconducted. Therefore, after lying by and remain- 
ing silent so long, it would be inequitable to allow them now 
to assert a right. Where a constructive trust follows a sale, 
and results in favor of parties, they must commence pro- 
ceedings to redeem within a reasonable time, and that has 
certainly not been done here by those just above alluded to. 
Whether any of the other heirs became of age, so as to bring 
them within the same prohibition, we do not know, as their 
ages are not specified. It is, however, apparent that they are 
not all in that category, as one of them was a minor when 
this suit was instituted. 

It nowhere appears in the various negotiations or acts of 
Sophia A. or Joseph Tatum affecting this property, that they 
had any authority to act for the infants, or that they even 
attempted to bindthem. If McCune in his purchase obtained 
the fee simple title, then of course the interest of the minors 
as well as the others was divested. If, however; there were 
irregularities at the sale which rendered it voidable, those 
who were competent to act and of age, might waive the de- 
fect and ratify the sale, but the infants could not, 
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his brings us to another branch of the inquiry, viz: was the 
sale invalid because made by a deputy sheriff? If the sheriff 
acted in his official character as sheriff, then the sale was 
good, and could be legally performed by his deputy. But if 
he was simply a trustee, without regard to his capacity as 
sheriff. the sale would be void, because a trustee cannot dele- 
gate his trust. 

Where a trustee in any deed of trust to secure the pay- 
ment of a debt or other liability, dies, resigns or becomes dis- 
abled, the statute provides that the court shall make an order 
appointing the sheriff of the county trustee to execute the deed 
of trust, in place of the original trustee, and thereupon such 
sheriff shall be possessed of all the rights, power and an- 
thority possessed by the original trustee under the deed of 
trust ; and such sheriff shall proceed to sell and convey the 
property and pay off all the debts and liabilities, according 
to the terms and directions of the deed of trust, and with the 
same force and effect; and in case of a deed of trust given 
for the benefit and use of any person other than a deed of 
trust to secure payment of a debt or other liability, such court 
shall make an order appointing some suitable person as trus- 
tee in such deed of trust, in place of the original trustee, to 
hold the property or estate conveyed by such deed to the same 
uses and trusts, ete., (Wagn. Stat., 1347-8, §§ 1, 2.) 

It will be perceived that provision is here made for the 
appointment of two classes of trustees. The first is where 
the sheriff is appointed to sell under a deed to pay a debt or 
other liability, and the second is where a suitable person, 
other than the sheriff, is appointed to hold property for uses 
and trusts. 

From the phraseology employed in the first, there might 
be some doubt as to the real character in which the sheriff 
acted, but we think the 4th section of the same law furnishes 
a solution and explains the legislative intent. It is there de- 
clared, that any person having a beneficial interest, present 
or future, absolute or contingent, in the trust property, may 
apply to the court for security to be given by the trustee. 
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This applies to the appointment made under the second 
clause of the second section, and shows plainly enough that 
it was deemed unnecessary to require any security of the 
sheriff when he was acting as trustee, and the only reason 
that can be assigned is, that it was supposed that his security 
as sheriff was sufficient. The sheriff, when making asale un- 
der a deed of trust, must therefore be considered as acting of- 
ficially, and what he can perform by himself, he can perform 
by his deputy. 

The next question is: Did the trustee properly execute his 
duty in setting up and selling the property as a whole? The 
deed of trust contained a provision that in default of pay- 
ment of the note the trustee should sell the property, ora 
part thereof, to satisfy the same. There are cases holding 
under similar deeds that a trustee is bound to divide the 
property when he offers it, else the sale will not be good. 
But whether the deed contains such a clause or not, the rule 
is firmly established that a trustee in exercising his duties 
and powers is a trustee for both parties, and is bound to act 
in good faith and adopt all reasonable modes of proceeding, 
in order to render the sale most beneficial to the debtor. 

Where property is susceptible of division. and it will bring 
more by being divided and sold in separate parcels or lots, 
than by being sold in a body, or where by a sale of a part of 
the premises a sufficient amount can be realized to pay off 
the secured debt, then it is the duty of the trustee to make 
the division and sell a portion accordingly. and if he fails in 
this the sale will be held invalid on application of the party 
aggrieved. There are instances in which the whole of a 
piece of property will sell for more than it would by being 
separated, and in all such cases the trustee must. exercise a 
sound discretion. 

In the present case the evidence leaves no donbt but that 
the property was needlessly sacrificed by the action of the 
trustee in setting it up as a whole. The evidence is conelu- 
sive, that it was worth vastly more than it brought. The 
testimony of the real estate agents is equally strong that it 
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would have sold for more had it been put up in separate lots. 
That it could have been easily and advantageously divided, 
will sdmit of no controversy. In the depressed state of the 
market at that time, a portion of the property would have 
satisfied the debt. There was nobody to attend to the inter- 
ests of the minors, and they are not bound by any arrange- 
ment made at the time of the sale or subsequent thereto. 

If Joseph Tatum was present and assented to the manner 
in which the sale-was conducted, that may be a good reason 
why he should be estopped, but it cannot affect injuriously 
the minors, for whom it is not shown that he had any an- 
thority to act. Those who were infants at the time, there- 
fore, have a right to redeem, if they have pursned their reme- 
dy within a reasonable period, unless it can be shown that 
thev are bound by the action of some one who had authority 
to act for them and bind them. This does not appear from 
the present record. Wherefore the judgment should be re- 
versed and the cause remanded ; the other judges concur. 





Epwarp Evers, Trustee of Caruertrne Evers and Euiza H. 
Densran, Respondent, vs. Toe Lire Assoctation oF AMERICA, 
Appellant. 


1. Insurance—Policy payable to married woman—Consideration—Admissions of 
maker—Joinder of interest in notes—Testimony of married woman as to.— 
“A.” obtained an interest in a firm by contributing theretoa tract of land bought 
of his co-partuer, and gave certain notes secured by a policy of life insurance 
to a trustee for his co-partner’s wife, in consideration of her relinquish- 
ment of dower in the land. By its terms the policy was payable to A. in case 
he lived bevond a certain period, otherwise to be paid to said trusiee. 

In suit on said policy after death of A. held, 1st. A. might have set up the worth- 
lessness of the land asa defense to the notes, but the insurance company 
could not defend against the policy on that ground. 2nd. Admissions from 
A. could not be received to invalidate the policy, there being no joint in- 
terest therein between himself and plaintiff, the said trustee. While A. lived 
he had the sole and absolute interest in the policy, and the interest of plaintiff 


Was contingent on his dying before the date named in the poliey, and took 
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effect only after that event. 3rd. Plaintiff’s wife being the real party in inter. 
est and the only one having a real and beneficial interest in the suit, as the 
statute (Wagn. Stat., 936, 3 18) gave her the insurance money absolutely, wag 


entitied to testify. The witness act (Wagn. Stat., 1372, 3 1) permits a mar. 
ried woman to testify, regardless of her interest, where she is the main and 
substantial party. 

Appeal from St. Louis Circuit Court. 
I. Z. Smith, for Appellant. 


Geo. M. Stewart, with G. P. Strong & H. E. Mills. for Re- 
spondent, referred in argument among others to the following 
authorities: Snell vs. Inhab. of Westport, 9 Gray, 321; Marsh 
vs. Potter, 30 Barb., 506; Hooper vs. Hooper, 43 Barb., 292; 
Stark. Ev., 8 Am. Ed., 142, ch. 99, §§ 2, 14, 15 ; Stokehill vs. 
Pettingill, 10 Law & Eq., 458; Gay vs. Est. Rogers, 18 Vt., 
342; Low vs. Hughes, 29 Ind., 399; Crane vs. Buchanan, 29 
Ind., 570; Merriman vs. R. IR. Co., 20 Conn., 854; Lucas vs. 
State, 23 Conn., 18; Berlin vs. Berlin, 52 Mo., 151; Tingley 
vs. Cowgill, 48 Mo.. 291; Fugate vs. Pierce, 49 Mo., 441; 
Owen vs. Brockschmidt, 54 Mo., 285.) 


Waaner, Judge, delivered the opinion of the court. 


This case comes before us on an appeal from the judgment of 
the General Term of the Circuit Court, where the judgment 
at Special Term, which was in favor of the defendant, was re- 
versed. 

The suit was instituted on two policies of insurance, issued 
by the defendant on the life of one R. P. Clark, payable to 
plaintiff as trustee for his wife, Catharine Evers, and Eliza H. 
Dunstan, wife of R. W. Dunstan. The record shows that 
the notes on which the policies were issued were for $5,000 
each, made by Clark in consideration of their relinquislment 
of their dower interest in a large quantity of lands purchased 
by him and turned over to the firm of Evers & Co., of which 
firm Clark was admitted as a member. 

At the trial, against the objection of the plaintiff, the de- 
fendant was permitted to introduce a great deal of testimony 
tending to show that the lands purchased by Clark of Evers 
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and Dunstan were poor or worthless; that the titles were not 
good ; that the conveyances were not made in good faith ; that 
the partnership business was unproductive, and that therefore 
the consideration for the notes failed. 

Evidence was also introduced of the admissions made by 
Clark in his life-time, to a third person, not in the presence of 
the plaintiff or the beneficiaries in the policies respecting his 
past habits and life. 

In rebuttal, the plaintiff called Mrs. Evers as a witness, but 
her testimony was excluded by the court. 

1. It is not perceived upon what principle the evidence was 
admitted showing that Clark, when he bought the lands and 
entered into the partnership business with Evers & Co., made 
a bad bargain. The question of trying titles, or investigating 
the value of lands was not before the court. If the facts as 
contended for by the defendant were true, Clark might well 
have complained; but we know of no authority by which the 
defendant could do it for him, and in his stead. Clark lived 
for some time after he made the purchases and become a mem- 
ber of the firm, and it does not appear that he ever expressed 
any dissatisfaction—and he was the only person concerned—as 
to whether the transaction was beneficial or advantageous. 
Moreover, it is shown that before the company issued the poli- 
cies and assumed the risk, their agent examined the matter 
and was made acquainted with all the facts, and reported them 
to the superintendent, who declared that the insurable inter- 
est in the life of Clark was sufficient, and the policies were 
then made out and delivered and the premiums paid. It 
does not appear that there was any suppression or conceal- 
ment of facts, and in the absence of such suppression or con- 
cealment, the company ought not to be allowed to aver any- 
thing against its previous action. 

The counsel for the plaintiff have argued here that no pe- 
cnniary interest in the lives of the insured was necessary to 
uphold the policies. Our opinion on this subject was ex- 
pressed in Chisholm vs. National Capitol Life Insurance Co., 
(52 Mo., 213,) to some extent; but it is not necessary to ex- 
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amine the question further in this case, as the plaintiff's own 
instructions assume that such an interest is necessary. He 
eaunot be allowed to contest in this court, the propositions 
that he advanced in the court below. 

2. Did the court rule correctly in allowing the admissions 
of Clark to be received to invalidate the policies? The rule 
on this subject is very simple. To render the admissions of 
one party receivable against another, a joint interest between 
them must be established. (1 Greenl. Ev., § 176.) 

sy the terms of the policies they were made payable to 
Clark himself in the year 1917, in case he lived to that period ; 
but in the event of his dving previously, then they were 
made payable to the plaintiff as trustee for the beneticiaries 
therein expressed. 

There was no joint interest in the policies during the con- 
tinnance of Clark’s life. Whilst he lived, he had the sole 
and absolute interest, with the bare contingency resulting to 
the other parties. Had he survived to the designated time, 
when the payment of the policies were to enure to him per- 
sonally, it is palpable that he, and he alone, would have 
reaped their fruits, and there could have been no pretense 
that any one was jointly interested with him. The interest 
of the plaintiffs legally did not take effect till Clark’s inter- 
est ceased by death, and therefore there could have been no 
joint interest. Hence it follows that Clark’s admissions were 
not receivable in evidence against the parties to this suit. 

3. The next question relates to the action of the court in 
excluding Mrs. Evers as a witness. The. statute provides 
that no person shall be disqualified as a witness in any 
civil suit or proceeding at law, or in equity, by reason of his 
interest in the event of the same, as a party or otherwise. 
(Wagn, Stat., 1572,$1.) The fifth section of the same act 
declares that no‘married woman shall be disqualified as a 
witness in any civil suit or proceeding prosecuted in the name 
of, or against her husband, whether joined or not with her 
husband as a party in the following eases, to-wit: 1st. In ae- 
tions upon policies of insurance of property, so fur as relates 
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to the amount and value of the property alleged to be injured 
or destroyed ; 2nd. In actions against carriers, so far as re- 
lates to the loss of property and the amount and value there- 
of; 3rd. In all matters of business transactions, where the 
transaction was had and conducted by such married woman 
as the agent of her husband ; Provided, that nothing in this 
section shall be construed to authorize or permit any married 
woman, while the relation exists, or subsequently, to testify 
to any admissions or conversations of her husband, whether 
made to herself or third persons. 

This statute permits a married woman to testify in the 
sume manner as any other person, regardless of her interest, 
if she is the main and substantial party. (Tingley vs. Cowgill, 
48 Mo., 291; Harriman vs. Stowe, 57 Mo., 93.) The fifth 
section maintains her exclusion as it existed at common law, 
and forbids her testifying. to any admissions or conversations 
made by ner husband either to herself or other persons. But 
the section makes her a witness either for or against her hus- 
band in actions upon policies of insurance, in respect to the 
amount of injury; in actions against carriers, as to the value 
of the loss of property, and in cases where she has transacted 
business for her husband, as his agent. These three enu- 
merated cases in which she is entitled to testify for her hus- 
band are in the nature of enabling acts, and originated in 
policy and necessity, as it frequently happens in such cases 
that the wife is the only person who has any correct or defi- 
nite knowledge in relation to them. But they do not meet 
the point here. The solution of the question depends on 
whether the husband or the wife is the real party. Whilst the 
husband is the dry, naked trustee, and technically the party 
of record, it is evident that the wife is the meritorious cause 
of action, and the only person having any real or beneficial 
interest in the suit. The husband has no interest, and could 
have none, for our statute gives the wife the money absolute- 
ly, free from all molestation or control on the part of the 
husband. The suit then, is not prosecuted for the benefit of 


the husband, but for the wife. There could be no objection 
28—voL. LIx. 
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whatever to her being a witness for Mrs. Dunstan; but she 
was entitled to be also sworn in her own case. These are al] 
the points it is necessary to examine on the record as it is now 
presented. 

We think the General Term decided rightly, and its judg- 
ment must be affirmed; the other judges concur. 
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Pui Horzaovr, ef al., Plaintiffs in Errror, vs. Henry 
Meer, e¢ al., Defendants in Error. 


1. Justices’ court—Mechanics’ len against land alone, for tearing down building. 
Execution on justice’s transcript may be quashed in such case, when.—A me- 
chanic has no lien for work and labor performed in tearing down a building, 
and he has in no case a lien upon land without buildings or improvements at- 
tached thereto. And where the statement filed with the justice declares the 
work and property to be of that description, this of itself shows that the 
court can have no jurisdiction, and that the proceeding is a nullity; and in 
such case an execution issued from the Cireuit Court on a transcript sent up 
from the justices’ court may be quashed on a motion. 


Error to St. Louis Circuit Court. 
Hitchcock, Iubke & Player, for Plaintiff in Error. 


The judgment is conclusive and binding, unless reversed 
or modified upon appeal, although it may be manifest that 
the judgment was erroneous, because the justice had juris- 
diction of the “subject matter” of mechanic’s liens. (Freem. 
Judgm., § 135; 33 Ill., 166; 1 Allen, 448; 12 Cal., 128; 3 
Pet., 193; 19 Md., 375.) 

II. The mechanic has his election under the statute, and 
may proceed against the land alone. The complaint filed 
with the justice shows that the work of tie plaintiffs was for 
“improvements” upon this land. The mechanic who ex 
eavates a cellar has certainly no greater claim to having 
“improved” a lot of ground, than the mechanic who tears 
down an old building or removes debris therefrom, to enable 
the owner either to repair by building upon the same foun- 
dation, or to substitute other improvements.” 

III. It was certainly error to set aside and vacate the gen- 
eral judgment against Meer. 
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E. C. Rehr, tor Defendant in Error. 


I. The law does not give a lien upon real estate for work 
done in tearing down a building. It contemplates a lien 
only where a building, erection or improvement has been put 
up. (Wagn. Stat., 907-8, §2; 908, §§ 38,4; 911, §$ 17, 18, 21; 
912.§ 23; Houck Mee. Liens, § 154, p. 159; § 155, p. 160; 
§ 156, p. 162; § 204, p. 212.) And the term, “improve- 
ment” iu the statute, means such permanent and substantial 
erections as essentially augment the interest which the ten- 
ant has in the land. (Thomas vs. Smith, 42 Penn. St., 73.) 

II. Where the law declares the lien to be on the building 
and lot of land on which it stands, it is held to apply to both 
the building and the land, not separately, but both together. 
(Belding vs. Cushing, 1 Gray, 579; Coddington vs. Drydock 
Co.. 2 Vroom, 480; Houck Mec. Liens, 212, § 204.) 


Waaner, Judge, delivered the opinion of the court. 


In pursuance of the act of 1871, (Wagn. Stat., 811a, ed. of 
1872) the plaintiffs instituted a proceeding before a justice of 
the peace in St. Louis County, for the purpose of enforcing 
a mechanies’ lien. The justice gave a judgment accordingly, 
and a transcript thereof was duly filed with the clerk of the 
Circuit Court. Upon the transcript an execution was issued, 
which was afterwards set aside and quashed, and the plain- 
tiffs sued out their writ of error. 

It is contended by the plaintiffs that the decision of the Cir- 
euit Court was wrong, as the justice acquired jurisdiction over 
the case, and that defendant’s only remedy was by appeal. 
If their premises are granted their conclusion necessarily 
follows. Though the judgment of the justice was erroneous 
or reversible, still if he had jurisdiction over the subject mat- 
ter, an appeal to a competent court was the proper mode of 
correcting the mistake. But if the record shows that the 
judgment was void or that the justice proceeded withont 
any authority, then his proceedings may well be treated asa 
nullity, and the court had the undoubted right to quash any 
execution issued npon them. 

The account filed before the justice, on which the lien was 
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claimed, states that the work was done in tearing down an 
old house, and the judgment rendered thereon was made a 
lien against the lot alone, without any reference to any build- 
ing or erection on it. 

The first section of the statute relating to mechanic’s liens, 
gives to every mechanic or other person who shall do or per- 
form any work or labor upon, or furnish any material for any 
building, erection or improvements upon land, or for repair. 
ing the same, by virtue of any contract, alien upon such build- 
ing, erection or improvements, and upon the land belonging 
to such owner or proprietor, on which the same are situated, 
to the extent of one acre; or if such building erection or im- 
provement be upon any lot in any town, city or village, then 
the lien shall be upon the building and the lot. 

The 3rd section declares, that the lien for the things afore. 
said, or work, shall attach to the buildings, erections or im- 
provements, for which they were furnished or the work was 
done, in preference to any prior lien or incumbrance or mort- 
gages upon the land upon which the buildings, erections or 
improvements were erected or put, and that any person en- 
forcing such lien may have such building, erection or improve- 
ment sold under execution, and the purchaser thereof may 
remove the same within a reasonable time. (Wagn. Stat., 
907-8.) 

It will be observed that the necessary pre-requisite to the 
enforcement of a mechanic’s lien, is, that the mechanic or 
other person shall do or perform work or labor upon, or fur- 
nish materials for a building, erection or improvements upon 
land, and the law then attaches the lien to the building, erec- 
tion or improvements, in the first place, and also to a certain 
quantity of land on which the same may be constructed. 

This is upon the idea that the work or labor or materials 
have been a benefit to the realty or enhanced its value. In 
certain cases even the building or improvements may be sold 
separately and taken away. In every instance, however, the 
buildings or improvements are regarded as the primary ob- 
jects which confer the lien, and the land is added thereto, 
where it belongs to the owner or proprietor. The law pre- 
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sumes that something valuable has been placed upon the 
land, and it is nothing but right that those whose labor or 
materials have furnished it should receive their compensa- 
tion, and if it is not voluntarily paid, that the property itself 
should be answerable for it. But this principle can certainly 
have no application to the case at bar, Here there was no 
labor performed for erecting anything on which a lien could 
attach. Nothing was put on—no improvements were made. 
The work was for tearing down an old building, a thing for 
which the statute gives no lien. 

The judgment is involved in the same mistaken notion. It 
gives a lien against the land but nothing else. For this we 
know of no authority. A lien may be taken against build- 
ings or improvements without the land, but it cannot be 
taken against the land alone, unless these necessary attach- 
ments are upon it. It is true this error in the judgment 
might not be available if the court had rightly obtained juris- 
diction, but the plaintiff's own pleading which lies at the 
foundation of the suit, shows that he had no cause of action, 
and that the judgment is an entire nullity. No legal process, 
therefore, could be issued upon it. 

The judgment is affirmed ; all the judges coneur. 





ray 
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Davin A. Exy, Receiver of Joon W. Ownsy, Respondent, vs. 
Joun W. Ownsy, Appeilant. 


1. Referee’s report may be reviewed, how.—Where the referee reports the evidence, 
the Cireuit and Supreme Courts may review and correct his finding. 

2, County collector—Sale of land of —Purchase by his assignee, who turned out 
to be owner — Purchase money to be credited to assignee in trust settlement, etc.— 
Certain land having been sold on an execution against a defaulting county col- 
lector which was purchased by his assignee, Aeld, that in equity, if the title to 
the land turned out to be in the assignee, he should be credited with the pur- 
chase money in the settlement of his trust; but otherwise, if it proved to bee 
long to the collector, and that the credit of the assignee should be proportion- 
ed to the extent of his ownership. 

8. County collector—Suit on bond of—County warrants of collector in hands of 

third parties obtained by receiver before his appointment, and afterward, from 

persons not garnished.—In suit by the county on a defaulting collector’s bond 
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attachment was obtained and various persons were garnished, and after judg- 
merit for the county, a receiver was appointed. A day or two prior to his ap- 
pointment, the receiver, who, with sundry others, was surety on the collec. 
tor’s bond, had compromised a claim against him, and obtained from the 
creditor certain county warrants which the collector; had made over to 
secure his indebtedness, giving the creditor in settlement the joint note of him. 
self and his co-sureties. After his appointment and in the course of his inves. 
tigxtions, the receiver had obtained olger county warrants of the collector, in * 
the hands of persons not named as garnishees; Aeld, that notwithstanding 
these facts, the receiver should, in his settlement, be charged with the war- 
rants so obtained. He occupied a position similar to that of a sheriff in an at 
tacliment case, where certain parties named are garnished, and he is directed 
to summon such other parties as the plaintiff may name as having property in 
their hands subject to the execution. ‘The fact that a portion of the warrants 
were procured before his appointment as receiver is unimportant, except that 
he ought to be allowed for money which he paid to procure the warrants, 
When procured, he held them as receiver; and soin regard to warrants subse 
quently acquired. 


Appeal from Adair Circuit Court. 
Harrington & Cover, with D. S. Hooper, for Appellant. 


I. The effect of the attachment in the suit of Adair county 
vs. Ownby was to attach all the property received by Ely, 
(Wagn. Stat., 185, § 23, clause 5; Jd., p. 664, § 4.) 

Il. Ely conld not have received the Reed warrant in any 
other capacity than that of Receiver. Reed was garnisheed 
long before the appointment in the case of Reed vs. Ownby. 
And the suit of Reed v. Ownby was not dismissed till five 
days after the appointmenit. 


Ellison & Ellison, for Respondent. 


I. The Reed warrants were purchased by the sureties with 
their note prior to the appointment of the receiver, and he is 
responsible to them for these warrants. As receiver he could 
only take such warrants as were in the hands of the gar- 
nishees. The Chandler, Smith and Ringo warrants were 
never attached. 


Napron, Judge, delivered the opinion of the court. 


The record in this case is three hundred pages of manu- 
cript, containing long acceunts, consisting of a multitude 
of items, a referee’s report, which details all the evidence be- 
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fore him, and a statement of the facts which, in his opinion, 
the evidence established exceptions to this report, and the ac- 
tion of the Circuit Court on the exceptions. 

From this manuscript volume we have to gather the facts 
and the points of exception. It is difficult under such cir- 
cumstances, and in such an investigation, to feel assured that 
mistakes have not been committed, especially as to the de- 
tails; and to determine the propriety of the action of the 
Circuit Court in the review of the report of the referee, requires 
an examination of the testimony upon the points on which 
the court disregarded the opinion of the referee. 

The record begins with a report of Ely as receiver of John 
W. Ownby, in the case of Adair County vs. John W. Ownby 
and others. To this report objections are filed on both sides, 
and ultimately the matter is referred to Mr. Higbee as referee. 
Mr. Higbee, the referee, reports all the evidence, and then 
gives his conclusions as to the facts the proof established. 
His conclusion is that, on the evidence submitted, Ely is 
chargeable with $10,679.06, and that he ought to be credited 
with $8,493.50, leaving a balance in his hands of $2,185.56. 

Tv this report exceptions are taken, both by Ownby and 
Ely, and the Circuit Court, at the instance of Ownby, rejects 
an item of $990.60, which the referee allowed Ely, and also 
rejects items allowed against Ely amounting to $2,436.77, and 
and thereby reduces the amount chargeable to Ely to $729.45. 

And then the finding of the court is that in July, 1869, the 
said Ownby, for the purpose of indemnifying and securing 
the said Ely and his co-sureties against any liability or ex- 
penditure of money on the capture, settlement, etc., of his, 
said Ownby’s, default to the county of Adair and State of 
Missouri, assigned and set over to said Ely, under a seal, all 
the remainder of his assets, of which, after paying all and 
every expense and liability of said Ely and co-sureties grow- 
ing out of said Ownby’s default and liabilities, the balance, if 
any, the said Ely shall pay to said Ownby. 

The court therefore further orders and adjudges that said 
Ely, as assignee under the said assignment made in 1869, 
hold the balance of said funds for the benefit of himself and 
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co-sureties on said Ownby’s official bond, and, after paying 
all just claims of said Ely and his co-sureties, that the bal- 
ance be paid to Ownby by said Ely. 

It appears from the record that Ownby was sheriff and col- 
lector of Adair county in July, 1867, and had been for several 
years before that. He was a defaulter at that date for a large 
amotnt due the State, estimated at $14,000, and to the county 
for an amount supposed to be about $6,000, and he absconded in 
February, 1867. Ely, and some fifteen or twenty others, were 
sureties on his official bond. Two of these sureties, Ely and 
Harlam, pursued Ownby into the Indian Territory, and 
brought him back to Adair county, incurring thereby a con- 
siderable expense. 

Suit was instituted on this bond of Ownby as sheriff, and 
an attachment obtained, and various persons were garnished, 
Judgment was rendered against Ownby and his sureties, at 
the May term, 1867, for $6,000, and this judgment was al- 
lowed to be satisfied by county warrants. Upon the rendi- 
tion of this judgment, Ely was appointed receiver, and it was 
in regard to his report as receiver that a referee was ap 
pointed, and the result of the referee’s report is as heretofore 
stated, 

It appears that after Ownby’s return he was indicted for 
embezzlement, and whilst this indictment was pending he 
made an assignment of all his property to Ely. The validity 
of this assignment was questioned, on the ground that it was 
fraudulently obtained, but the question of its validity is not 
involved in this case, and so the referee considered. 

Ely and Harlam, another surety of Ownby, went to Jeffer- 
son City and there expended a considerable amount of money 
in procuring a bill releasing Ownby’s sureties from the $14,000 
due the State. The amount of money thus expended was in- 
eluded in Ely’s settlement, but this sum was not allowed by 
the referee, nor by the court, nor was the sum expended by 
Ely and Harlam in the capture of Ownby allowed. 

The questions presented by the record are therefore con- 
fined to the decisions of the Cirenit Court, in striking ont 
from the report of the referee one item, allowed to Ely, and 
in striking out certain items allowed against Ely, and thereby 
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reducing the judgments to $729.45, and in allowing this sum 
to be retained by Ely, as assignee, (under the disputed assign- 
ment referred to) to indemnify him against the expenditures 
he had incurred, as the surety of Ownby, in capturing him, and 
in getting his bill for relief passed through the legislature. 

The item with which Ely credited himself, and which the 
conrt rejected, althongh the referee allowed it, was for $990 
and originated in this way: Ownby and Dr. Lee bonght ten 
acres of land of one Dodson, and Dodson made a deed to 
them and handed it to Dr. Lee. After Ownby’s defalcation 
and desertion of the country, Ely, as assignee of Ownby, 
sold the land to one Brown for $100, in 1868, and a few days 
thereafter took a deed from Brown, for which he paid $400, 
The land was then sold on an execution against Ownby 
and his sureties, Ely being one, and Ely bought the land for 
$960, and laid it out in town lots asan addition to Kirksville, 
and this $960 is the sum, with some interest which he cred- 
ited himself with on his settlement, and which is allowed by 
the referee, but rejected by the Circuit Court. 

As the referee reported to the court all the evidence on 
which he acted, there can be no question that the court could 
review his conclusions, and correct them when erroneous. 

And this court must determine the point in controversy, 
as the Circuit Court would upon the evidence reported. 

It is impossible, however, for this court to say definitely 
whether this eredit to Ely should have been allowed, or how 
much of it should been allowed, on the facts disclosed in this 
record. The execution was against Ownby, Ely, Dodson and 
Lee, and all the right and title of these defendants was sold. 
If Ownby was the owner of the land, then it is plain that Ely 
was entitled to no credit for the $990 he paid on the execu- 
tion, as the result would be that Ownby’s Jand went to pay 
his debt. But if Ownby did not own the land, and Ely did, 
then Ely would be entitled to this credit. 

It appears from the case of Ownby vs. Ely, decided by this 
court at its last term, that Ownby only claimed to own half 
of the land. We cannot judicially know that this case was 
in regard to this same land, but upon the supposition that it 
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was, then Ely was entitled to credit for the half of the sum he 
gave at the sale; that is, the half of $990. This, however, is 
merely conjectural, as the title really depends on the result of 
the suit to which reference has been made. 

The referee allowed the whole sum on the ground that the 
title to the whole land was in Ely, as it seemed to be at the 
date of his report, and this opinion was right, if the premises 
on which it was based were sustained, since it would then be 
apparent that Ely’s money went to satisfy, Ownby’s indebted. 
ness. But if it turned out that Ely owned only one-half in- 
terest, and Ownby the other half, then in equity, Ely should 
be credited with only one-half of the sum he bid at the sale. 

The Circuit Court sustained the objections to the warrants 
turned over by Reed and to the Chandler, Ringo and Smith 
warrants, allowed by the referee. 

It seems from the-evidence that Ownby owed Reed, at the 
time he left the State about $800, and placed in the hands of 
Reed, county warrants amounting to $1,700, one of which 
was to tle amount of §1,100. Reed instituted a suit against 
Ownby on his indebtedness, and attached this warrant of 
$1,100—which was totally unnecessary, as he already had it 
in possession. However, Ely and a number of Ownby’s sure- 
ties compromised with Reed and assumed Ownby’s debt to 
Reed, and Reed turned over to them all the warrants and 
other evidences of debt he received from Ownby, upon their 
giving a joint note for the $800 which they owed Reed. 

And those warrants obtained from Reed, and the three 
others which Ely subsequently obtained, are deducted by the 
court from the charges which the referee allowed. 

The ground upon which these charges are deducted seems 
. to be that-Ely bought the warrants from Reed a day or so be- 
fore he was appointed receiver, and obtained other warrants 
through his investigations a long time after he was appointed 
as receiver, and that the parties in possession of the warrants 
were not garnished in the case wherein he was appointed re- 
ceiver. 

The receiver in the case occupied a position similar to that 
of the sheriff in an attachment case where certain parties 
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named are garnished, and the officer is directed to summon 
such other parties as the plaintiff might name as having prop- 
erty in their hands subject to the execution. . The fact that the 
Reed warrants were procured before the appointment of Ely 
as receiver, by a purchase from him, is of no importance, ex- 
cept that he ought to be allowed for the money he paid to 
procure these warrants. When procured, he held them as 
receiver, and so in regard to other warrants he may have sub- 
sequently acquired. 

The court therefore erred in striking out the total amounts 
of the Reed warrants and the warrants of Chandler, Ringo and 
Smith, which ought to have been charged to Ely, deducting 
the $800 which he and his co-sureties paid to procure from 
Reed the property turned over to them. 

We are unable to see why the judgment of the court au- 
thorized Ely to hold the money adjudged against him, sub- 
ject to an assignment upon which there was a dispute as to 
its validity. Upon this point no opinion was expressed by 
the court, unless the decree may be so considered, nor is any 
opinion expressed here. The parties have not presented any 
issue npon this question. Nor have they claimed any allow- 
ance for their expenses in capturing Ownby or in procuring 
the passage of a law at Jefferson City exempting the sure- 
ties from their liability to the State, in a shape in which such 
claims could be considered. The decision of these questions 
depends on the validity and interpretatation of an assign- 
ment made in 1869, which is only incidentally referred to in 
this case. We give no opinion upon this assignment, for we 
have no tacts in regard to it before us, nor is its validity or 
invalidity a question in this settlement. 

The judgment was not in conformity to these views and will 
therefore be reversed and the cause remanded; the other 
judges concur, 
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Tuomas S. Rmeeway, Appellant, vs. Saver N. Hortmay, 
et al., Respondents 


1, Land, vendee of —Possession when adverse to vendor.—The possession of a 
vendee of land need not be under a deed, in order that it may be adverse to 
his vendor. 

2. Land—Purchaser of —Entry without deed, when transaction @ sale.—Where 
one buys land, pays the purchase money therefor, and enters into possession 
thereof, with an agreement that a deed shall be made, there being no contin. 
gency upon the occurrence of which he is to surrender the possession to his 
vendor, the transaction is not an agreement to purchase, it isa sale. The 
contract is executed on the part of the vendee, aud he does not hold under 
his vendor, but adversely to him. 

8. Limitations—Ten years’ adverse possession—Effect of on title —Adverse pos- 

session for ten years will not only bara recovery by the true owner, but it 

will extinguish his title and confer it upon the adverse occupant. 

Land— Possession— Quit-claim deed—Adverse possession—Bona fide purchase 

without notice, etc.--One in possession of land, claiming title under a quit. 

claim deed from the owner of the record title, cannot defend his possession 
against the true owner of such land, holding title by virtue of an adverse pos. 
session for the statutory period, on the ground that he is a bona fide purchaser 
for a valuable consideration without notice of the title of such true owner, 

The grantee in such deed takes only such title as his grantor could lawfully 

convey, that is the title he had at the time of making his conveyance. 

5. Ejectment— Writ of possession—Notice, what will put on inguiry.—A purchaser 
from the plaintiff in an ejectment suit in possession of the land sued for, un- 
der a writ of possession, with knowledge of such facts, has a sufficient notice 
of a claim adverse to his vendor to put him upon inquiry as to the nature and 
extent of that claim. 

6. Land and land titles—Assessments—Admission—FPurchase of tax title —The 
assessment of land to another person than the one in possession, if not shown 
to be attributable to the possessor, or to have been made with his knowledge or 
consent, caunot be construed into an admission on his part of the title of the 
other party. Nor is his purchase of a tax title based upon such assessment, 


> 


such an admission, He hasa right to discharge the incumbrance in any way 
he sees fit. ? 


Appeal from St. Louis Circuit Court. 
Isaac T'. Wise, for Appellant. 


I. From the time Bennett paid the purchase money, and as 
owner went into possession, which was open and notorious, 
until the time when Ridgeway’s tenant was sued in eject- 
ment by Voteau from October or November, 1859. to March 
15th, 1870, was a period of more than ten years. There was 
nothing in the future for the vendee, on his part, to perform, 
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to entitle him toa deed. The statute of limitations began to 
run from said date of possession in favor of the vendee, and 
after running for said period of ten years, and more. gives 
said vendee. or to plaintiff holding under him, a valid affirma- 
tive title. The possession is adverse to the vendor. If the 
relation of donor and donee had existed instead that of 
vendor and vendee, the statute would have run in favor of 
plaintiff. Vendee’s possession is adverse against vendor and 
statute runs. (Rannells vs. Rannells, 52 Mo., 109; Maclot 
vs. Dubreuil, 9 Mo., 480; Landes vs. Perkins, 12 Mo., 258; 
Blair vs. Smith, 16 Mo., 273; Biddle vs. Mellon, 18 Mo., 335; 
Kincaid vs. Dormey, 47 Mo., 341.) 

II. The vendee has an affirmative title and could have de- 
fended against a suit in ejectment by vendor. (Barry vs. 
Otto, 56 Mo., 179; Gibbs vs. Sullens, 48 Mo., 239.) 

III. An adverse possession of ten years and over prevails 
over the superior title, and therefore one in whom the legal title 
was vested loses such title, nor can he by deed transmit any 
better title than his own. The statute runs against all per- 
sons not excepted by the terms of the statute itself. (Diddle 
vs. Mellon, Blair vs. Smith, Maclot vs. Dubreuil, supra.) And 
the defendant in this canse is not within the exception of the 
Statute, it is not so contended. 


S. M. Holliday, for Respondents. 


I. One who enters into possession under an agreement to 
purchase, looking to his vendor for a deed, cannot set up the 
statute of limitations as a bar to an ejectment by the owner. 
(Draper vs. Shoot, 25 Mo., 197-204.) 

“A possession to be of any avail under the statute of limi- 
tations, must be adverse to the rightful owner; to be adverse 
it must be under a claim of title hostile to the right of the 
true owner.” (Pease vs. Lawson, 33 Mo., 35.) 

“A possession even for a hundred years. if not adverse, 
would not bar him who has the legal title.’ (Johnson vs. 
Prewitt, 32 Mo., 553. 

“So the statute of limitations does not run against the 
Government or its grantee in favor of one who does not hold 
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the entire title (why). Until the title emanates the posses 
sion is not adverse but under the government. It is analo- 
gous to the case of one entering under a contract to purchase.” 
(Leandes vs. Perkins, 12 Mo., 258.) Where one enters in 
privity with the owner, the statute of limitations does not 
begin to run until there is a clear, positive and open disa- 
vowal of the owner’s title brought home to his knowledge, 
(Zeller vs. Eckert, 4 How. [U. 8.] 289 ;. Babcock vs. Wyman, 
19 How., 289.) 

Possession to be adverse must be accompanied by a claim 
of the entire title. (Jackson vs. Johnson, 5 Cow., 92.) 

II. The possession of Bennett, who held without color of 
title, cannot be tacked on to the possession of Ridgeway. the 
plaintiff, who also held without color of title, as against de- 
fendant Holliday. an innocent purchaser from the owner of 
the record title, in peaceable and lawful possession of the 
premises. (Menkins vs. Blumenthal, 27 Mo., 198.) All deeds 
or other conveyances of lands, or of any estate or interest 
therein, shall be subscribed and sealed, ete. (Wagn. Stat., 
1870, 272, § 7.) No such instrument in writing shall be valid, 
except between the parties thereto, and such as have actual 
notice thereof, unless the same shall be deposited with the 
recorder for record. (Wagn. Stat., 27, § 26.) “ Possession” 
is an interest in land; is evidence of a fee; and if it endures 
a sufficient length of time without interruption, will be a per- 
fect title. (Shaw vs. Nicolay, 30 Mo., 99.) 

If Bennett had conveyed by deed to Ridgeway. and the 
deed had been improperly acknowledged and recorded, the 
deed could not have been introduced in evidence against an 
innocent purchaser under our registry laws. A verbal sale— 
the verbal sale by Bennett—should not and does not stand 
on a more favorable footing than if it had been by deed; and 
as it was not recorded it is not competent as against an inno- 
cent party who purchases without actual notice. 

The statute has required all conveyances of any interest 
in land to be in writing, duly executed, acknowledged and 
recorded (or actual notices) in order to bind third parties, 
and this court in Digman vs. McCollum, (47 Mo., 372) held, 
that one holding by adverse possession, without record title, 
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was subject to, and bound by, the registry laws as to any con- 
veyances made by him. This brings Bennett within the ex- 
act language of the court. 

III. An innocent purchaser of the record title from the 
owner in peaceable possession of the premises, should and will 
prevail over a title acquired by the statute of limitations. 

This should be so from the maxim: “If one of two inno- 
cent parties must suffer, it mnst be he who occasioned the 
loss.” If one has a title acquired by possession, that title is 
good at all times against a trespasser, and is also good, per- 
haps, against the record owner. (Strickland vs. McCormick, 
14 Mo., 166.) It would be good against all the world but an 
innocent purchaser. But does not one who holds title by the 
statute of limitations, occupy the same position as one who 
holds it in possession holding under an unrecorded deed ?° 
How can he ocenpy a better position? Does not the law 
rather favor written muniments of title, even though they be 
unrecorded? The party who holds by unrecorded deed must 
keep possession in order to give notice of his title to the 
world. (Bowman vs. Lee, 48 Mo., 335.) He may make his 
title one of record by bringing suit to quiet title, so soon as 
it is perfect by statute of limitations. The Jaw requires a 
party to be in continuous adverse possession for ten years, to 
make his title by possession perfect; and it is not unreason- 
able to require this possession to continue to notify the world 
of the title, that innocent purchasers from the record owner 
may be protected ; there can then be no such innocent pur- 
chaser to suffer. This continuous possession is especially ne- 
cessary against the owner of the documentary title. Other 
parties would be mere trespassers, and would have no power 
by virtne of their possession, to impose npon the world. They 
could be ejected by the legal title acquired by limitations ; 
80, too, could the record owner. But an entirely different 
question is presented where the owner of the documentary 
title gets lawfully into possession of the premises, and while 
in the peaceable possession of the same, sells the same for a 
raluable consideration to an innocent purchaser. 

The defendant, on his examination of the title, found the 
same perfect in Votean, (for twenty-two consecutive years) 
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and found Votean in possession. What more diligence could 
he have used? Should he have inquired whether Voteau had 
been in peaceable, notorious and adverse possession, also for 
the last preceding ten years? Is such the law? To insure 
protection is it necessary for a purchaser of real estate, not 
only to search the records to find the true owner of record, 
but also to find out, at his peril, whether that record owner 
has been in continuous possession, open, notorious, adverse 
possession, for the last preceding ten years? 

This court has gone so far, and very properly, too, as to 
hold that even where the parties take the precaution to have 
their conveyance duly put in writing, executed and acknowl- 
edged and recorded; yet if the recorder has neglected his 
duty, and imperfectly recorded the conveyance, an innocent 
*purchaser or incumbrancer shall be protected at the expense 
of, or in preference to, the owner of the imperfectly recorded 
deed. (Terrell vs. Andrew Co., 4: Mo., 8309-312.) 

The statute says, “that when the deed is certified and re- 
corded it shall impart notice of the contents from the time of 
filing. Certainly ; but this is understood in the sense that 
the deed is rightly recorded. It never was intended to im- 
pose upon the purchaser the burden of entering into a long 
and laborious search to find ont whether the recorder had 
faithfully performed his duty. This obligation of giving the 
notice rests on the party holding the title. If he fails in his 
duty he must suffer the consequences. If his duty is imper- 
fectly performed he cannot claim all the advantages, and lay 
the fault at the door of an innocent purchaser.” That is 
the whole doctrine. It applies to all titles, as well those ac- 
quired by the statute of limitations as any other. 

This court, in Youngblood vs. Vastine, (46 Mo., 239) held, 
that an innocent purchaser from the heirs prevailed over the 
holder of an unrecorded deed from the ancestor. Judge 
Bliss, in giving the opinion, said: “Thus purchasers are re- 
quired to spread upon record the evidence of their ownership ; 
and if others suffer from their neglect the law will not recog- 
nize such ownership, Or in using the language of the law 
of tenures, we might perhaps say, that, in a conveyance the 
absolute title rests with the grantor and his heirs in abeyance, 
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to vest irrevocably only upon the record of the deed, and 
that it will vest in the first grantee in condition to receive 
the grant who shall so place it upon record.” 

Since, therefore, the strictest construction of the law is 
given in requiring written evidences of title to be fully and 
properly placed upon record, in order to impart notice, will 
not the same be given in requiring possession, the only evi- 
dence of title, when the title is acquired by the statute of 
limitations, “to be spread upon the record, so to speak, to be 
kept before the people’—to be continuous that the notice 
may be continuous. 


Hoven, Judge, delivered the opinion of the court. 


This was an action of ejectment. It appears that in October 
or November, 1859, one Halford, step-con of Benjamin F. Vo- 
teau who then lived in the Stateof California, acting under a 
powerof attorney from said Voteau which was defectively ac- 
knowledged, sold to aman named Bennett, the premises in con- 
troversy, received the consideration and put Bennett in posses- 
sion. No deed was made in consequence of the defect in the 
acknowledgment of the power of attorney ; but Halford prom- 
ised to send and get adeed from Voteau or a formal power of 
attorney and execute a deed himself, which was never done. 
Bennett lived on the premises about one year and then sold 
the same and delivered the possession to the plaintiff, but 
made no conveyance to him. The plaintiff was present at 
the sale and delivery of possession to Bennett by Halford. 
Plaintiff remained in possession by himself and his tenants 
until the 23rd day of July, 1870. On the 9th day of March, 
1870, Votean brought an action of ejectment in the Circuit 
Court of the United States for the Eastern District of Missouri 
against the tenant of the plaintiff Ridgeway, of which action 
Ridgeway who then lived in the State of Illinois had no notice, 
and in which he was not named asa party, and the tenant hav- 
ing made default, judgment was on the 20th day of April, 1870, 
rendered in favor of Voteau for the recovery of the possession of 
said premises, and on the 23rd day of July, 1870, possession of 
the same was delivered to him by the United States Marshal in 
29—voL. LIX. 
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pursuance of said judgment, and he remained in possession 
until the 19th day of September, 1870, when he executed and 
delivered a quit-claim deed for the same to the defendant, 
Holliday, who was in possession by his tenant, Gentry, at the 
time of the institution of this suit by Ridgeway in November, 
1871, and at the time of the ouster laid in the petition. It 
was admitted by the parties for the purposes of the trial, 
that the legal title was in Voteau on the 4th day of October, 
1848. The defendant, Holliday, testified that he knew of the 
suit in the United States Court by Votean, for the recovery 
of the possession of this property and of the result thereof; 
that he examined Votesu’s title before purchasing and found 
it to be perfect, so far as the records were concerned. He did 
not know Ridgeway, and had not heard that he had ever been 
in possession of the premises, or that he made any claim to 
the same. Defendant introduced in evidence a deed dated 
January 16, 1867, from the collector of St. Louis County 
to the wife of plaintiff relating to the premises in controversy, 
from which it appeared that a judgment was rendered in Ju- 
ly, 1864, in the County Court of St. Louis County, against this 
property for the taxes of 1862, the same having been assessed 
to B. F. Voteau for that year, and that in October, 1864, it 
was sold for said taxes to Charles M. Eileard, who received a 
certificate of purchase which he transferred to Mrs. Ridgeway 
and the collector’s deed was accordingly made to her, but it 
conveyed only the right, title, interest and estate of the State 
of Missouri in said premises. 

The cause was tried by the court without the aid of a jury 
and the following declaration of law was given at the instance 
of the plaintiff: 

“If the court sitting as a jury believe from the evidence, that 
possession of the premises in question was given under a 
promise of a conveyance to one Bennett, and that he went in- 
to possession claiming title, and that afterwards he sold ont 
to plaintiff, and that thereupon plaintiff went into possession, 
and if the court sitting as a jury shall believe that said pos- 
session of Bennett joined with the further possession of plain- 
tiff continued for a period of over ten years, and that said 
possession was notorious, visible and actual for said period, it 
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declares the law to be that said possession is adverse, and finds 
for the plaintiff,’ which was excepted to by the defendant. 

The court refused the following declarations of law asked 
by the defendant: 

1st. If the court, sitting as a jury, believes from the evi- 
dence that the records of the county of St. Louis, on the 19th 
day of September, 1870, showed that the legal title to the 
premises in controversy was in Benjamin F. Voteau, and had 
been in the said Voteau as shown by said records, from Octo- 
ber 4th, 1848, and that said Votean was in the peaceable and 
quiet possession of said premises from the 23rd day of July, 
1870, up to the 19th day of September, 1870, and that while so 
remaining in possession, the said Voteau, by his deed dated Sep- 
teinber 19, 1870, conveyed said premises for a valuable consid- 
eration to defendant, Samuel N. Holliday, without notice on 
the part of said Holliday of the plaintiff's claim of title, or of 
the plaintiff having been in possession of said premises and that 
said Voteau delivered possession of said premises to said Hol- 
liday under and in pursuance of said conveyance, on the 19th 
of September, 1870, and that said Holliday remained in the 
peaceable possession of said premises from that time until the 
institution of this suit in November, 1871, then the verdict 
must be for defendants. 

2. The court declares the law to be that one who enters 
under an agreement to purchase cannot set up the statute of 
limitations as a bar to an ejectment by the owner, and if the 
court sitting as a jury, believe from the evidence that Bennett 
entered into the possession of the premises sued for under an 
agreement to purchase from Voteau, and that he looked to 
Votean for a deed and expected a deed from him, then 
neither Bennett nor any one claiming under him can set 
up the possession of Bennett as adverse to Voteau until Ben- 
nett asserted a title hostile to Voteau, or did some act show- 
ing an intention on his part to claim the property adversely 
to Votean. 

3. If the court, sitting as a jury, believe from the evidence, 
that Bennett made an agreement to purchase, with Voteau 
for the premises in controversy, and that by said agreement 
Voteau was to make a deed conveying to Rennett the legal 
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title to said premises, and that Bennett entered into possession 
of said premises under said agreement of purchase, looking 
for and expecting a deed from Voteau conveying the legal ti- 
tle of said premises to him, then neither Bennett nor any one 
claiming under him can set up the possession of Bennett as 
adverse to Voteau while the said Bennett was looking for and 
expecting said conveyance from said Votean. 

4. There is no evidence in the cause showing an intention 
on part of Bennett to hold adversely to Votean before the 
date of his sale of the premises to the plaintiff in October or 
November, 1860. 

5. If the court, sitting as a jury, believe from the evi- 
dence, that the plaintiff, about the year , purchased a tax 
certilicate of the premises in controversy in the name of his 
wife, and on the —— day of January, 1864, received a tax 
deed to said premises in the name of his wife under a sale 
thereof for the taxes of 1862, that is evidence tending to show 
an admission on the part of the plaintiff that said premises 
were not held adversely to Voteau at the time said taxes were 





assessed. 

There was a finding and judgment for the plaintiff which 
was reversed at General Term and plaintiff has appealed to 
this court. 

Pretermitting for the present any reference to the instrne- 
tion in regard to the tax deed, the positions assumed in de 
fendant’s other instructions are: first, that as Bennett entered 
into possession under an agreement to purchase, and looked 
to Voteau for a deed, he did not, in consequence of that rela- 
tion, hold adversely to Votean, and Ridgeway cannot, a8 
against the defendant. tack Bennett’s possession to his own, 
so as to confer upon himself any rights under the statute of 
limitations; and second,that being a purchaser of the record 
title from the owner in peaceable possession of the premises, 
without any notice of anv adverse claim, he cannot be evicted 
by one who had, previous to such possession and purchase, 
acquired title by adverse possession. The defendant is in 
error in supposing the transaction between Bennett and Hal 
ford to have been an agreement to purchase. It was a sale. 
Possession was delivered to Bennett and the consideration 
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was paid to Halford. Bennett was in a position to demand a 
conveyance from Voteau, as nothing remained to be done by 
him. The contract of purchase was executed, as far as he was 
concerned, and Votean, though holding the legal title, could 
not have evicted him. (Tibeau vs. Tibeau, 19 Mo., 78.) 
Bennett, therefore, though expecting and having a right to 
expect a deed from Votean, held against him and adversely 
tohim. There was no contingency on the occurrence of 
which he was to surrender the possession to Voteau, and he 
eould not be said to hold under him. This is not the case of 
a vendee holding under a bond for title or other executory 
contract of purchase, where some act remains to be performed 
by the vendee before he can demand the legal title. Ben- 
nett’s possession then having been according to the testimony, 
actual, visible and adverse, the continuity of the united ad- 
verse possession of himself and the plaintiff was not broken 
by the transfer of the premises to plaintiff without deed or 
other writing. The possession of an adverse occupant need 
not be transferred by deed. (Menkens vs. Blumenthal, 27 
Mo., 203; Crispin vs. Hannavan,50 Mo., 549.) The adverse 
possession, of which the plaintiff had a right to avail himself, 
it will be seen from the testimony, was more than ten years. 
This possession would not only bara recovery by Voteaun, but 
it extinguished his title and conferred it upon the plaintiff. 
(Crockett vs. Morrison, 11 Mo., 7; Biddle vs. Mellon 13 Mo., 
335; Blair vs. McGinniss, 16 Mo., 273; Nelson vs. Brod- 
hack, 44 Mo., 596; Barry vs. Otto, 56 Mo., 177.) There can 
be no question then, that if Ridgeway had brought his suit 
against Voteau, after his entry on July 23, 1870, and before 
he sold and transferred the possession to the defendant, Hol- 
liday, he could have recovered. 

The case of Roberts vs. Sanders, (3 A. K. Marshall, p. 
951.) is in so many respects similar to the case at bar, at 
the present stage of our ingniry, that it will not be inapt 
to recite its leading facts. It appears in that case that a 
patent had been issued by the State of Virginia to one 
Griffin, and also to John Donnell and Charles Morgan 
in 1787, for land upon which one Sanders subsequently 
entered, under color of right, and held continuous adverse 
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possession thereof, for more than twenty years; and thereaf- 
ter, and whilst possession was still held by a tenant of San- 
ders, an ejectment was commenced in the Cirenit Court of 
the United States for the district of Kentucky in favor of one 
Colston, and notice was served upon the tenant in possession, 
but without any defense being made, and without any 
notice to Sanders, the landlord, or his having any knowl] 
edge of the ejectment having been brought, judgment was 
rendered against the casual —_— by default. Sanders’ 
tenant was turned out of possessivn, and the possession was 
delivered to Colston. From ne time until the institution 
of the suit by Sanders, the possession continued in Colston 
and those claiming under him, Sanders sued Roberts and 
Ralston, tenants in possession, and on motion Colston and 
Morgan were admitted to defend. What Colston’s right was, 
does not appear, and it does not appear that there was any 
privity between Morgan and those in possession. The court 
say “ without a patent, Sanders may, by his entry, have ousted 
the patentees, Donnell and Morgan, to whom the Common- 
wealth had previously granted the land, and by continuing 
the possession so gained by his entry, claiming title to the 
boundaries of his survey, the patentees, Donnell and Morgan, 
could not, after the expiration of twenty years, have legally 
entered on the land; and any possession which destroys the 
rights of others, of necessity confers that right upon the pos- 
sessor. If, therefore, we are correct in supposing Sanders, by 
his possession, gained a right of entry in the land, it follows 
that he cannot be prevented from recovering by reason of 
anything contained either in the patent to Donnell and Mor- 
gan, or that to Griffin, or by the recovery of Colston in the 
Circuit Court of the United States.” It will be seen from 
this case and from the case of Biddle vs. Mellon, (13 Mo., 
335,) the facts in which latter case are also very much 
like those in the case at bar, that the plaintiff could have 
maintained his action against Voteau. But it is contended 
by the defendant that he is a purchaser for value from Votean 
who appeared from the record to be the owner, and was in 
possession, without any notice of the prior adverse possession 
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which passed the title to Ridgeway, or of any claim on his 
part to the premises; and that as against him, the defendant, 
Ridgeway, cannot assert his title; that to permit him to do so, 
would be giving to an adverse possession greater force and ef- 
ficacy than is given to an unrecorded conveyance. These ob- 
jections, it must be admitted, are very forcible. The regis- 
try act, however, cannot, in the nature of things, apply to a 
transfer of the legal title by adverse possession, and such title 
does not stand on the footing of one acquired and held by an 
unrecorded deed, and of such title, the purchaser may not ex- 
pect to find any evidence in the records. Whether it is in- 
cumbent on the owner, by adverse possession, to perpetuate 
the evidence of his title by proceeding to remove the cloud 
thereon, occasioned by the existence of the record title in 
another, so as to affect subsequent purchasers with notice, it 
is not necessary to inquire. We are relieved of any discussion 
of this subject, by the character of the conveyance under 
which defendant claims. It is a quit-claim deed and will not 
support his claim of being a purchaser for a valuable consid- 
eration without notice. Ie took under it only what Votean 
could lawfully convey, (Oliver vs. Piatt, 3 How. U. S., 333; 
3 Wheat., 449; Bogy vs. Shoaxb, 13 Mo., 380 ;) and his title 
having passed to the plaintiff as completely as if he had 
transferred it by deed, the defendant took nothing by his 
quit-claim deed from Voteau, and can have no better right 
to the possession than Votean had. Besides knowledge that 
Voteau had recovered possession of the premises in ejectment 
was sufficient notice of an adverse claim and possession to put 
the defendant upon inquiry as to the nature of that claim and 
possession. The first, second, third and fourth instructions 
asked by defendant were rightly refused. In regard to the fifth 
instruction asked by defendant, we have only to siy that the as- 
sessment of the lot in the name of the record owner is not 
shown to have been in any way attributable to the plaintiff or 
to have been made with his knowledge or consent, and after 
Elleard had bought the property for taxes, he had an undoubted 
right to protect his possession by discharging that ficumbrance 
in any way he saw fit. His possession was not in any way af- 
fected by this collector’s deed; besides, it only purported to 
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convey the right, title and interest of the State of Missouri. 
(Einstein vs. Gay, 45 Mo., 62.) The instruction given at the 
instance of the plaintiff. thongh subject perhaps, to some ver- 
bal criticism, construed in the light of the facts, is substan. 
tially correct, and as the trial was by the court, it is not ne 
cessary to comment upon it. 

All the judges are of opinion that the judgment of the 
General Term should be reversed, and the judgment of Spe- 
cial Term should be affirmed and judgment will be entered 
accordingly. 





Joun W. Lanetors, Appellant, vs. Roperr Hl. Crawrorp, 
Respondent. 


1. Limitations—Statute of—Possession for more than ten years—One having the 
visible, actual, notorious, adverse and continued possession of lands under claim 
of title for more than ten years before suit brought, is protected by the statute 
of limitations, 

Spanish law—Deed not necessary to pass legal title—Identity of party making 
transfer may be shown by oral testimony.—Under the Spanish law the title 


re 


to land might pass by parol assignment, without deed under seal. And 
where the assignment was executed by one “Jacob Sharadin,” it was held 
competent, by oral testimony, to establish his identity with one who ob- 
tainei the confirmation of the tract described as “ Jacob Sharadin, Jr.” 

8. Acts of Congress of 1812, 1816 and 1823, confirming titles to certain lands 
pass to confirmee legal and equitable tilleof U. S. from their dates—Gibson va, 
Chouleau—Statute of linitations.—The act of congress of June 13h, 1812, 
confirming titles to lands in certain instances, where the same had been “ in- 
habited and cultivated,” ete., prior to December, 20th, 1803, passed the title 
of the United States, both legal and equitable, to the grantee proprio vigore, 
from the date of the act. The certificates from the recorder of land titles 
were issued for the convenience of the claimants, and were prima facie evi- 
dence of title; but the emanation of the title itself did not depend upon the 
date of the certificate, or of the patent issuing thereon, 

And the same force and effect attached to the act of congress of April 29th, 
1816, and February 21st, 1825. The act of congress of February 17th, 1815, 
for the relief of certain inhabitants of New Madrid, on which the decision in 
Gibson vs, Chouteau (13 Wal., 92) was based, was entirely prospective, and 
contained no words of present grant. Hence that decision is not in conflict 
with the construction placed on the other acts named. And the rule laid 
down in Gibson vs. Chouteanu, (50 Mo., 85) that the statute does not begin to 


ruu till the issue of patent, does not apply to titles derived under those acts, 
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Appeal from Cape Girardeau Circuit Court. 
Lewis Brown, for Appellant. 


I. The Sharadin deed was competent evidence, because, 
under the Spanish law, before introduction of the common 
Jaw. a deed was not necessary to convey land. It could be 
legally conveyed by parol. (Mitchell vs. Tucker, 10 Mo., 
260; Long vs. Stapp, 49 Mo., 506; Allen vs. Moss, 27 Mo., 
354.) 

II. The statute of limitations did not begin to run until 
February 1874, as the statute would not apply to the United 
States nor their grantees, until the delivery of the patent. 
(Gibson vs. Chouteau, 50 Mo., 86 ; Same case in 13 Wall., 92.) 


Houck and Ranney §& Sanford, for Respondent. 


I. The case of Choutean vs. Gibson, (50 Mo., 85) cannot be 
held applicable here, because predicated upon a peculiar provis- 
ion of the New Madrid act, requiring the issuance of a patent, 
In the present case the act of Congress operated as a grant, 
and a grant may as well be made by a lawas bya patent pur- 
suant to law. (Strother vs. Lucas, 12 Pet., 454; Choutean 
vs. Eckhardt, 2 How., 372.) 

But again, Gibson vs. Chouteau, (138 Wal., 92) cited by 
appellants, does not apply, because the land here in litigation 
was acquired by Jacob Sharadin, Jr., not under the United 
States but under the Spanish government; and for that rea- 
s0n no patent was required. 


Napton, Judge, delivered the opinion of the court. 


The plaintiff, Langlois, brought suit in ejectment in Nov. 
1872, to recover 640 acres of survey No. 2266, in T. 29 and 
30, N. range 11 east. The alleged entry is alleged to have 
occurred in Sept. 1868. The answer-is, first, a mere denial 
of the allegations of the petition, and, second, a plea of the 
statute of limitations both of tem and twenty years, 

The case was heard by the court in 1874, and a verdict and 
judgment for the defendant were rendered. 
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The bill of exceptions shows the following testimony on 
the trial: The plaintiff introduced a patent from the United 
States, on the 24th of February, 1874. This patent recites a 
patent certificate No. 1359, of the recorder of land titles at 
St. Louis, by which it appeared that by the act of April 29, 
1816, (which confirmed the confirmations of Recorder Bates) 
there were confirmed to the representatives ef Jacob Shara- 
dan, Jr., six hundred and forty acres of land, and that said 
land had been surveyed in 1856, and was designated as sur- 
vey 2266, which land, it is stated, was claimed as a settle. 
ment right under the 2nd section of the act of 2nd of March, 
1805, and notice of which claim was given in accordance with 
the 7th section of the act of 30th June, 1812, and confirmed 
as before stated by the report of Recorder Bates, and the con- 
firmation by congress in 1816. 

It was agreed that two tracts of six hundred and forty 
acres each were confirmed in this township, one to Jacob 
Sharadin, No. 2267, and one to Jacob Sharadin, Jr., No. 
2266, as shown by the plat in the bill of exceptions. There 
further appeared from Bates’ report on February, 3, 1816, as 
found in Am. State papers, (Vol. 3, p. 312) the following en- 
try: “Jacob Sharadin, Jr., representatives—Land claimed, 
800 arpents—situation, waters of White river — possessed, 
inhabited and cultivated in 1803 and 1804. Granted 640 
acres.” 

The plaintiff then introduced in evidence a certified copy 
from the books in the office of recorder of land titles of an 
assignment of Jacob Sharadin and others, dated February 25, 
1806, as follows: 

“Jeremiah Able, assignee of Ezekiel Able, claims title to 
940 acres of land lying on White Water, in the district of 
Cape Girardeau, adjoining lands formerly claimed by Wm. 
Smith and Daniel Brant, which said land was granted to 
Wm. Murphy, and actually settled and cultivated prior to 
the 20th day of December; 1803, which wast ransferred by 
Wim. Murphy to Ezekiel Able, the 25th day of February, 
1806, and recorded in the recorder’s office, and assigned from 


said E. Able to Jeremiah Able, and the said Jeremiah Able 
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now claims under the original settlement and cultivation 
made by said Murphy.” (signed) Jeremiah Able, Assignee 
&e. To Frederick Bates, Recorder of Land Titles, for Louis- 
jana Terry. 

« We, the undersigned persons, inhabitants of the district 
of Cape Girardeau, do sell and convey to Ezekiel Able of the 
district aforesaid, all our right, title and claim to certain 
lands situate, lying and being in the district aforesaid, which 
we held by the right of a settlement, by ourselves and fami- 
lies, which land (we) will forever warrant and defend unto 
the said Ezekiel Able, his heirs and assigns forever, from our- 
selves, our heirs and assigns, and from any other person or 
persons claiming any authority under us. In witness where- 
of we have hereunto set our hands and affixed our seals, this 
95th day of February, one thousand eight hundred and six.” 
Signed by Murphy, Brant and various others, and among 
them “Jacob Sharadin, 640”; then follows this: “ We af- 
firm the above to be the true statement of our families. 
Given under our hands the above date. Test, William Mur- 
phy, &e., &e., and among others “ Jacob Sharadin,” [seal.] 

This paper is marked, “ Received and recorded 25 Dee. 
1806, and examined per me. Edwd. F. Bond, Recorder.” 

Then follows the certificate of Robert Hall, one of the U. 
§. justices for the Court of Common Pleas, in and for the 
district aforesaid, which certifies that William Murphy, being 
duly eworn, ete., deposeth and says that he saw the within 
parties sign and make their accustomary marks, and deliver 
the same as their own actand deed. This certificate is dated 
March 4,1807. There are other certificates signed by John 
Byrd, but in what capacity does not appear. The entire pa- 
per and certificate are then marked “ Received and recorded 
the Sth of March, 1807, per Ed. F. Bond, Recorder.” And 
then follows this certificate: “I do certify that the foregoing 
is a true copy taken from the records of Cape Girardeau. 
Given under my hand this 4th day of June, 1808. George 
Henderson. Recorder.” 

Finally comes the certificate of the recorder of land titles 
at St. Louis, dated March 28, 1874, stating that the above 
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papers, certificates, etc., are correctly copied from page 127 
of a book marked, Record Book E, kept by the recorder of 
land titles, under the provisions of the act of congress of the 
2nd March, 1805—which book is up to this day preserved 
on file in this office. (Signed) Stilman O. Fish, Recorder” 

To the introduction of all this evidence of an assignment, 
objections were made; Ist. because said assignment is im- 
material in this case, and not made by Jacob Sharadan, Jr.; 
2nd. because the assignment does not establish title to sur- 
vey 2266; 3rd. because it is uncertain, and 4th. Because it 
is for another and different tract of land. These objections 
were sustained and an exception was taken. 

The plaintiff then gave in evidence a sheriff's deed, made 
in 1855, conveying to Elizabeth Stephenson all the right, 
title and interest of John Able and Elizabeth Stephenson, to 
survey No. 2266 in town. 29 and 30, range No. 11 east, and 
a deed from Elizabeth Stephenson to plaintiff in 1868, con- 
veying the same to him without warranty. 

A copy of Milburn’s survey in 1818, of the six hundred and 
forty acres confirmed to Jacob Sharadin, Jr., No. 2266, was 
then given in evidence. 

The plaintiff then read the depositions of the following pur- 
port: Elizabeth Stephenson stated in substance that she was 
eighty years old; that she was a daughter of Ezekiel Able ; that 
she knew her father bought of Jacob Sharadin, Jr. his right to 
survey 2266, situated on White Water in this county ; thinks 
the sale was made in 1804; is certain the trade was made, be- 
eause her father, who it seems, had a store, promised her a 
silk dress, but failed to comply because he sold out his goods 
to Jacob Sharadin, Jr., in exchange for this land. He also 
bonght other lands of Jacob Sharadin, Sr. Uy) to his death, 
in 1820, he always claimed it as his property and often spoke 
of it. No one ever disputed it, so far as witness knew. 
Thinks it was in 1817 or 1818 the land was surveyed. This 
survey was by a man who acted under the direction of Ree- 
tor, who was some way connected with the U. S. surveyor’s 
office. A man by the name of Sprigg was frequently with 
Rector surveying, also a young man by the name of Hutch- 
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ing was frequently with Rector, and at the honse of witness’ 
father. This deposition was taken in March, 1874. 

The next deposition read by plaintiff was that of Albert 
Jackson, but there is nothing material in it. He came to 
Cape Girardeau in 1838, and was at one time the legal ad- 
viser of Elizabeth Stephenson, and had heard of a deed from 
Jacob Sharadin to Ezekiel Stephenson, but never saw it. 

John Able testifies that he is seventy-eight years old ; that 
he was a son of Ezekiel Able, who died in 1821; thinks he 
has seen a conveyance from Jacob Sharadin for his land 
claim near White Water bridge, to his father, Ezekiel Able, 
dated in 1807; thinks he saw it in 1838, when his brother 
had it; that Sanford and Greer Davis had a part of it in pos- 
session in 1856 and 1858, but his sister (Mrs. Stephenson) 
paid the taxes on it; that Hitt was connected with it; is un- 
der the impression that Sanford, Davis and Hitt had posses- 
sion since 1856, that they claimed it. 

After proof of the value of rents and profits, plaintiff 
rested, and defendant then offered a deed from Meder, Lunn 
and others, in 1827, describing themselves as the only heirs 
and legal representatives of Jacob Sheridan, Jr., and Jacob 
Sheridan, Sr., to James Shackelford, both of the parish of 
Nachitoches, in Louisiana, It is hardly necessary to notice 
this deed in detail, as no proof was offered to show that Me- 
der, Lunn and the other parties’ grantors were heirs of either 
Jacob Sharadin, Jr., or Jacob Sharadin, Sr., (supposing the 
name Sheradin and Sharadan to have been the same) and 
there is no pretence that the deed was executed or acknowl- 
edged in conformity to our law. This deed was, however, 
admitted by the court, notwithstanding the objections. 

The defendant then offered and gave in evidence a deed 
trom Shackelford’s administrator to one Guthrie, and a deed 
from Guthrie to Cobb, the death of Cobb in Tennessee, his 
will, and the appointment of an executor. There are then 
produced certain proceedings in Tennessee, probating the 
will of said Cobb, and appointing Th. C. Cobb administrator 
in 1865, 
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The defendant then introduced various deeds executed in 
1854 and subsequently, by the sheriff of Cape Girardeau Co., 
and by the public administrator in charge of the estate of 
E. Able, made thirty-four years after Able’s death, profess- 
ing to convey the title of Ezekiel Able to the six hundred 
and forty acres of land in dispute to Greer W. Davis. It ig 
unnecessary to recite these proceedings or conveyances. They 
were all admitted in evidence, but it is not pretended that 
they were of any validity, and they are merely relied on as 
giving color of title. The result was, that various deeds from 
the sheriff, ete., to Davis, and from Davis to Hitt, and from 
Hitt and Davis to Cobb, and from Cobb to defendant and 
sundry proceedings in the court which form the basis of these 
deeds are in the record, in an indiscriminate manner, and as 
the counsel on neither side seem to attach any importance to 
them, not even giving their dates in their statements, we 
shall omit all details. They simply encumber the record 
with exceptions not deemed by themselves of sufficient im- 
portance to require their notice. 

After the introduction of these records and deeds the de- 
fendant submitted some oral testimony, upon which we infer 
the case was determined. 

Benj. Lincecum stated that he had known this land for thir- 
ty years (this trial was held in 1874). No one was in possession 
of it when he first knew it. In 1858 Baker and Russel] 
Sheridan took a lease from Davis and Hitt, cleared twelve 
acres, built a house and staid till 1860. Lope then went on 
and staid till 1863. Witness then went on under Davis and 
Hitt, (1863) staid about two anda half years. Wheeler then 
went on under Crawford (defendant) (1865}). After he 
left Sharp went on, and took a lease from witness for five 
years. Witness left Sharp there, and he lived there until 
Crawford bought. Davis and Hitt claimed and exercised 
control over it since 1858. 

Davis stated that he knew Ezekiel Able in his life time, 
rented the place to Lincecum. Witness and Hitt controlled 
it. 
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The plaintiff then introduced some depositions taken in 
Louisiana, of Mrs. Parrott, daughter of Henry Sharadin, the 
object of which seemed to be to show that the deed to Shack- 
elford was a fraud; but as that deed was a nullity at best, 
the testimony was useless for that purpose. Mrs. Parrott 
sweirs that she was the daughter of Henry Sharadin; that 
she had a brother named Jacob; that her father and herself 
lived in Cape Girardeau before they removed to Louisiana; 
that her father claimed six hundred and forty acres of Jand 
on White Water in the name of his son Jacob; that she knew 
of no other Jacob Sheridan than her brother ; that she and 
her sister sold to Shackelford in 1827. 

The instructions given by the court at the instance of the 
plaintiff are as follows: 

I. The jury are instructed that a prior possession accom- 
panied by a claim of the fee raises a presumption of title, and 
is sufficient to support the ejection of him who has only the 
naked possession, and the grantee of the person holding such 
prior possession, succeeds to all the rights of the possessor. 

2. (This instruction relates to damages.) 

3. The court sitting as a jury declares that the deed of 
H. M. Williams to Greer W. Davis conveyed no right, title or 
interest or claim in the land sought to be conveyed; that by 
the law in force at the date thereof, the administrator had 
no power or authority to sell or convey the lands in question. 

4. The record of the Circuit Court, whereon is based the 
right of the sheriff to sell and convey to H. Sanford, does not 
show such a proceeding as would authorize asale of the land 
on execution, and said conveyance is void. 

And the court refused to give the following instructions 
for plaintiff : 

1. “If the jury believe from the evidence that Jacob Shara- 
din had the possession of the land in controversy in 1803 and 
1804, and that he transferred the possession thereof to Eze- 
kiel Able after 1804, the jury will find for the plaintiff.” 

2. “If the jury believe from the evidence, that Jacob Shara- 
din and Ezekiel Able had the prior possession of the land in 
dispute, then the defendant must prove title to the property 
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in question, and if the defendant has not shown title thereto, 
the prior possession must prevail in this action.” 

3. “The jury is instructed that the deed of Jacob Sharadin 
dated Feb’y 25, 1806, is a valid conveyance from Jacob 
Sharadin to Ezekiel Able, and nothing but a valid convey- 
ance from Ezekiel Able would affect the right of plaintiff to 
recover the property in dispute, until the lapse of ten years, 
of open, notorious, hostile and continuous adverse possession 
against the whole world under color or claim of title, after 
the date of the patent from the United States.” 

4. “The jury is instructed that the patent of the United 
States to the land in dispute is dated Feb’y 24, 1874, and that 
prior to this date the statute of limitations of the State of 
Missouri would not apply in this case.” 

5. “The jury is instructed that the right to this property 
is protected and secured to Jacob Sharadin and his legal rep- 
resentatives by the provisions of the 3rd Art. of the treaty be- 
tween France and the United States, dated April 30th, 1803, 
and by the act of congress of May 20th, 1836, the title in fee 
to the property in question, upon the issuing of the patent, 
became vested in the assignee of Sharadin, to-wit: Ezekiel 
Able, and his legal representatives.” 

6. “The deed of Charles Meder, John Lunn and Rebecea, 
his wife, Lotney Parrott, and Elizabeth, his wife, William 
Carroll, and Sarah, his wife, Hannah McLane and John 
Sharadin, dated March 16, 1827, to James Schackelford, to 
the land in question, isin the action now on trial no evidence 
for any purpose, and the jury will disregard it entirely. Said 
deed and the deeds thereunder and subsequent thereto, from 
and to all persons claiming thereunder, convey no interest, 
right or title that affects this case, and the jury will disregard 
them.” 

7. The jury is instructed that the deed of Thos. P. Cobb, 
dated March 28, 1870, to the defendant, Robert Il. Crawford, 
to the land in dispute, is, in this action, no evidence for any 
purpose, whatever, and the jury will disregard it entirely. 

The court gave fur the defendant the following instruc- 
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1st. “If the court believe, from the evidence, that the de- 
fendant, by himself or tenants, and those under whom he 
claims, had the visible, notorious, continued and actual adverse 
possession of the premises in controversy for a period of ten 
years next before the commencement: of this suit, they will 
find for defendant.” 

2nd. “The court instructs the jury that the presumption 
of law is, that a party in possession of real estate has a valid 
title thereto, and that this presumption can be overcome only 
by proving title out of such party, and that if the jury believe 
that the defendant is in possession of the real estate in con- 
troversy, and that said real estate was confirmed to the legal 
representatives of Jacob Sharadin Jr., and that said Sharadin 
and his legal representatives never parted with the estate to 
any one under whom the plaintiff claims, the verdict should 
be for defendant.” 

8rd. “If the jury believe, from the evidence, that the rep- 
resentatives of Jacob Sharadin, Jr., conveyed to Schackelford, 
and Schackelford’s adm’r, to Guthrie, and Guthrie to Dunn, 
and Dumn to Cobb, and Cobb’s adm’r to defendant, and that 
defendant is in possession of the premises in controversy, and 
that the plaintiff and those under whom he claims have not 
been in the possession of said premises within ten years next 
before the commencement of this suit, then the verdict should 
be for defendant, provided they believe from the evidence 
that defendant and those under whom he claims have had 
and held possession of said premises during said time under 
claim and color of title.” 

Under these instructions, the court, to whom the case was 
submitted, found a verdict for defendant. 

The record in this case seems scarcely to justify any defi- 
nite conclusion on several of the points of law intended to 
be raised. We may consider, however, that the main points 
in the case are, first, whether the plaintiff showed title under 
the confirmation of 1816, secondly, if not, whether he could 
recover on prior possession, and thirdly, the bar of the statute 
ot limitations as applied to either or both titles. 
30—VOL. LIX. 
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There is no controversy as to the title of Jacob Sharadin, 
Jr., to the tract of land sued for under the act of 29th April, 
1816. The court, however, excluded an assignment or trans. 
fer of Jacob Sharadin under his seal to Ezekiel Able in 1806 
—doubtless on the ground, that no evidence was offered at 
the time this transfer was offered, to identify the Jacob 
Sharadin, who made the transfer with Jacob Sharadin Jr., to 
whom the confirmation was made, nor any proof that the 640 
acres assigned, were the tract afterwards surveyed and con- 
firmed to Jacob Sharadin, Jr. It appears, from the report of 
Recorder Bates, that there were two tracts on White Water, 
of 640 acres each, one confirmed to Jacob Sharadin, Sr., and 
the other to Jacob Sharadin, Jr. One of these tracts wag 
designated as survey 2267; and the other as survey 2266, 

The transfer to Ezekiel Able was undoubtedly valid under 
the law which prevailed in 1806. (Mitchell vs. Tucker, 10 
Mo., 260; Allen vs. Moss, 27 Mo., 354; Long vs. Stapp, 49 
Mo., 506.) It was competent by parol evidence, to establish 
the identity of Jacob Sharadin, who executed the transfer with 
Jacob Sharadin, Jr., who obtained the confirmation. The suf- 
ficiency of such proof would be a matter of fact for the jury 
to determine. 

The evidence subsequently introduced on this point was 
that of Mrs. Stephenson and John Able, both children of 
Ezekiel Able. The former was eighty years old, when ex- 
amined, and the substance of her deposition has been already 
stated. She is quite positive that her father, Ezekiel Able, 
bought this land in 1804, of Jacob Sharadin, Jr., in exchange 
for a stock of goods; that he also bought land of Jacob 
Sharadin, Sr. She declares the land bought was thie identi- 
eal tract subsequently surveyed as “survey 2266.” The records 
of the recorder’s office which were offered and given in evi- 
dence by the plaintiff also showed, that Ezekiel Able was the 
agent before the recorder in proving both these confirmations 
and several others in the neighborhood of White Water. 

But the plaintiff also introduced, in rebuttal on another 
point the deposition of Mrs. Parrott, who declared herself to 
be the daughter of Henry Sheridan, and who said her father 
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and herself lived on White Water in the early part of the 
century, and that her brother Jacob, was the only Jacob 
Sheridan that she knew of; that her father owned this claim, 
and had it allowed in the name of his son Jacob. This evi- 
dence, if to be credited, tended to show that the name 
Sheridan was ultimately substituted for Sharadin, or 
that the name in Mr. Bates’ report was spelled on the phonetic 
system, which is not unlikely (as Cape “Cinqne hommes” 
written in his report occasionally as “Cape St. Come”). But 
it is not easy to understand how Henry Sheridan would cause 
his claim to be entered in the name of Jacob Sharadin, Jr., 
and the testimony of Mrs. Stephenson and her brother, John 
Able, tends much more strongly to establish the transfer to 
Ezekiel Able. The ambiguity on the face of the assignment 
was capable of being explained by parol, and did not make the 
assignment void for uncertainty, and it was error to exclude it. 

Passing by this assignment, however, the exclusion of which 
destroved all pretense of title in the plaintiff from Jacob 
Sharadin, Jr., we have next a deed of the sheriff of Cape 
Girardeau in 1855, conveying all the interest of Mrs. Stephen- 
son and John Able in survey 2266, on an execution sale against 
said Stephenson and Able. The plaintiff shows title under 
this deed. There was no proof offered to show who were 
the heirs of Ezekiel Able, nor whether he died intestate. 
It is impossible to ascertain the extent of the interest of 
Mrs, Stephenson and John Able in this land, supposing it 
to have vested in their father, Ezekiel Able, by assignment 
from Jacob Sharadin, Jr. This sale under execution and 
the deed of the sheriff are dated in 1856, about thirty-six 
vears after the death of Ezekiel Able. 

In regard to the prior possession on the part of plaintiff, 
or those nnder whom he claims, it will be observed that there 
was no proof of possession in E. Able, or any one else under 
whom plaintiff claims, since 1803 and 1804. The recorder’s 
recommendation in 1816, is based on possession and cuitivation 
in those years by Jacob Sharadin, Jr., and that possession 
would not pass to E. Able, unless E. Able acquired thie title, 
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or the possession from Jacob Sharadin, Jr., and if he ae- 
yuired the title, the question of prior possession is unimpor- 
tant; and whether he so acquired the title, depends, as we have 
already said, npon questions of fact not submitted to the jury 
in this case. 

As to the defendant’s title, all that branch of it which is 
derived from Jacob Sharadin, Jr., aside from any claim of E, 
Able, is based upon the deed of 1827, to Shackelford, the 
grantors in which were married women, and none of the 
requisites of our statute were complied with, and that branch 
of the defendant’s title recognizing that of E. Able is 
derived from the deed of the public adm’r, made about thirty- 
four years after E, Able’s death. As no importance is attached 
to this title, it is unnecessary to examine it in detail. It is 
merely introduced to show a claim of title, under which the 
defendant, or his grantors, took possession. So that the merits 
of the case depend upon the effect of the statute of limitations 
unless we adopt the opinion of the Cirenit Court in excluding 
the assignment of E. Able. But as we think the court erred 
in excluding that assignment, it will be necessary to consider 
now the title as it was affected by the statute of limitations. 

The instruction asked by the plaintiff on this subject is this: 
“The jury is instructed that the patent of the United States 
to the land in dispute is dated Feb’y 24th, 1874, and that 
prior to this date, the statute of limitations of the State of 
Missouri would not apply.” 

This instruction was refused and the court gave the 
following, asked by the defendant: “If the court believe 
from the evidence that the defendant by himself or tenants, 
and those under whom he claims, had the visible, notorions 
continued and actual adverse possession of the premises in 
controversy for a period of ten years before the commencement 
of this suit, they will find for defendant.” 

As there was no dispute that Davis, ete., assumed possession 
under color of title, the instruction given may be regarded as 
sufficiently accurate to present the views entertained by the 
court on the facts of the case. The case of Gibson vs. Chou- 
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teau. (18 Wallace.) is relied on as authorizing the instruction 
asked for by the plaintiff. 

The patent in that case was issued on a New Madrid loca- 
tion and survey under the act of Feb’y 17, 1815, for the relief 
of sufferers by earthquakes in that county. The act provided 
for a certificate of the recorder of land titles to the claimant, 
a location by the principal deputy surveyor, a survey and 
return of the plat to the recorder, together with a notice in 
writing designating the tract located, and the name of the 
claimant and a record of the same. It further required a 
return or report of the claim and location to the commissioners 
of the General Land Office, and a certificate of the recorder, 
which certificate being transmitted to the commissioner of the 
General Land Office should entitle the party to a patent to 
be issued in like manner as is provided by law for other public 
lands of the United States. 

The act of June 13th, 1812, for settling the claims to lands 
in Missouri Territory, declared that the rights, titles and 
claims to town and village lots, ete., in certain enumerated 
villages or towns, which had been inhabited, cultivated or 
possessed prior to the 20th day of Dec. 1803, should be con- 
firmed. 

The language of the act is “shall be, and the same are 
hereby confirmed.” And this act, it is hardly necessary to 
say, has been held a complete divestiture of the title of the 
United States from the earliest decision in this State (in 
Janis vs. Gurno, 4 Mo., 458) down to the present time. Yet 
in that case provision was made for certificates from the 
recorder of land titles,and these certificates were always re- 
garded as prima facie evidence of title. ‘They were a great 
convenience to the claimants and authorized by the law, but 
it was never supposed that emanation of the title depended 
on the date of the certificates or patents issuing on them, 
This court long since had frequent occasion to consider the 
value of the certificates of Recorder Bates, and his successor 
Mr. Hunt, but from the first disenssion of the question, per- 
haps forty years ago, down to this time, the act of 1812 was 
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regarded as passing the title proprio vigore. The certificates 
or patents were conceded to be evidence of such titles because 
they emanated from the officers of the granting power and 
were accepted by the grantees ; but a claimant if he so preferred, 
could always establish his title by simply showing himself with- 
in the provisions of the act without resorting to any patents 
or certificates. And so the act of 1816, has been considered 
as conferring a title from the date of the act. 

The second section of this act says: All claims embraced 
in the reports of the recorder of land titles acting as commis. 
sioner for ascertaining and adjusting the titles and claims é0 
land in the territory of Missouri, dated November Ist, 1815, 
and Feb’y 2, 1816, where the decision of the commissioner ig 
in favor of the claimants, shall be and the same are hereby 
confirmed, to-wit: Confirmations of village claims under the 
act of congress of 13th June, 1812, grants of the late board 
of commissioners appointed for ascertaining and adjusting the 
titles, and claims to lands in the territory of Missouri extended 
by virtue of the act of March 3, 1813, grants and confirma- 
tions under the several acts of congress, commencing with the 
act of June 13, 1812.” 

In Marsh vs. Brooks, (14 How.,) the Supreme Court of the 
United States observes: “That the confirmation of 1816, 
carried the title with it if the confirmation was valid, has so 
often been decided by this court that it is not open to discus 
sion; nor is it disputed here on behalf of the defendant be- 
low. The confirming act of 1816, however, ordered that a 
patent should issue according to a survey afterwards to be made 
in all cases confirmed by the act. This has been done. The 
patent recites the necessary facts to connect the confirmation 
with the patent, and gives date to it by relation from the 29th 
April, 1816, according to the boundaries set forth in the 
patent.” 

Mr. Justice Catron, in saying that the act “ordered” the 
patent, perhaps uses a stronger term than is used in the act, 
as the 3rd section to which he refers, merely says: “In all 
cases not provided for by law for patent certificates to issue, 
every person, and the legal representatives of every person, 
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whose claim to a tract of land is confirmed by this or any 
former act, who has not already obtained a patent certificate 
for tle same, shall, whenever his claim shall have been located 
and surveyed according to law, be entitled to receive from 
the recorder of land titles, in the State of Missouri, a certifi- 
cate stating that the claimant is entitled to a patent for such 
tract of land, by virtue of this act, for which certificate,” ete., 
“and the certificate shall entitle the party to a patent,” ete. 

In Grignon’s lessee vs. Astor, (2 How., 342.) the Supreme 
Court gave the same construction to the act of Feb’y, 1828, 
which contained substantially the same language as the act of 
1816. That act was for the adjustment of land claims in 
Michigan, and section 8rd provided that “ patents shall, and 
they are hereby directed to be issued in the mode pointed out 
by law in other cases, to persons whose claims to land, town 
or village lots, have been regularly filed with the commis- 
sioners appointed by an act entitled,” etc., “passed,” etc., “May, 
1820, and whose claims are contained in the report trans- 
mitted to the secretary of the treasury, and which have been 
reported favorably on by said commissioners ; and such persons 
are hereby confirmed in their claims agreeably to any surveys 
heretofore made,” ete. 

Here was an express provision for patents, yet the Supreme 
Court held that the title passed at the date of the act and was 
a legal title. Mr. Justice Baldwin who delivered the opinion 
of the court says very emphatically in reply to the position of 
plaintiff's counsel that Peter Grignon had not such an estate 
in the premises as would authorize its sale under an order of 
the County Conrt, it being insisted that it was only an equita- 
ble title prior to the date of the patent. “The title became 
a legal one by its confirmation by the act of congress of Feb’y 
21, 1823, which was equivalent toa patent. It was a higher 
evidence of title, as it was the direct grant of the fee, which had 
been in the United States, by the government itself, whereas 
the patent is only the act of its ministerial officers.” 

In Strother vs. Lucas, (12 Pet., 454,) the same learned judge 
said: “That a grant may be made by a law, as well as by a 
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patent pursuant to a law is undoubted, and a confirmation by 
a law is as fully to all intents and purposes a grant, as if it 
contained in terms a grant de novo.” 

In Aubuchon vs. Ames, (27 Mo., 93,) the question in regard 
to this act of 1816, was directly before this court, and the 
court said (Judge Richardson delivering the opinion): “A 
confirmation by this act (1816) carried the legal title, and be- 
ing a direct grant of the fee by congress was the highest evi- 
dence and grade of title. No one in this State has ever 
doubted that land confirmed by this act was subject to taxa- 
tion, that it was vendible under execution, and passed by will 
‘ or deed, or under the statute of descents; and it has never 
been supposed that these incidents of ownership were sus- 
pended until it was the pleasure of the deputy surveyor to 
make the survey, or the clerks in the land department at 
Washington to prepare the patents. * * * Our laws 
from 1825 down to the present time have authorized actions 
of ejectment to be maintained on confirmations under the act 
of 1816, and there is no reason or justice and no principle of 
public policy why the statute of limitations should be so sus 
pended, until a survey is made or the patent issues in favor of 
a title like the one in this case, on which an action of eject- 
ment could have been maintained more than thirty years ago.” 

It would seem from these adjudications, both by this court 
and the Supreme Court of the United States, that the act of 
1816 has been regarded as passing the title of the United 
States, both legal and equitable to the persons confirmed by 
the act. And it isapparent, therefore, that without expressing 
any concurrence with, or dissent from the views advanced by 
the court in the case of Gibson vs. Choutean, they do not con- 
flict with the construction given to the act of 1816. That case 
was certainly not designed to assert that congress could not 
as effectually part with all the title of the United States, both 
legal and equitable, by a direct grant by law, as they could by 
a patent, issued by ministerial officers under their direction. 
The acts of 1812, 1816, and 1823, above referred to. contained 
an express relinquishment of all the title of the United States, 
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at the date of the acts, and have been uniformly so construed. 
The provisions in each of these for certificates, surveys and pat- 
ents. were for the convenience of the claimants and the govern- 
ment. The claimant would thus be relieved from the incon- 
venience of resorting to oral testimony, and the government 
could more readily separate the private from the public 
lands. And whether these views are logical or otherwise, and 
whether the courts of this State and of the United States were 
right or wrong in adopting them, the fact that they were sO, 
adopted and have prevailed so long is a cogent and, I think, 
suflicient reason why such construction should not now be 
overturned and a flood-gate opened to litigation. The patent 
in the present case was issued in 1874, more than half a cen- 
tury after congress had conveyed every particle of title which 
the United States had, and in fact recites the confirmation of 
1816, as the basis of the patent and simply amounts to a cer- 
tificate of the executive department from which it emanated 
that in 1816, the premises described were granted to the 
patentees by congress. 

The act of 1815 for the relief of certain inhabitants of New 
Madrid was entirely prospective and did not, and indeed 
could not, contain any words of present grant. It left to 
certain ministerial officers to consummate such titles as were 
authorized to be created by the acts of the claimants in con- 
junction with the recorder and surveyor, by surveys, notices, 
certificates, and ultimately, patents. There was no attempt 
to pass the title of the government by the act itself, by any 
terms of immediate grant, and it may very well be that the 
legal title remained in the United States until the issuance 
of the patent. But the act of 1816 operated on claims al- 
ready investigated and favorably reported on, by the agents 
of the government and the act declared that these claims 
“shall be and are hereby confirmed.” 

The evidence in regard to continuous possession in this 
case, is not satisfactory, some of the parties being, for aught 
that appears, mere trespassers ; but we suppose the statement 
of Davis, that he and Hitt controlled the land since 1856,was 
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designed and understood to imply that all the occupants were 
tenants under them. 

As this was a question of fact properly submitted by the in- 
structions, and there was evidence from which a continuous 
adverse possession during ten or twelve years previous to the 
institution of the suit might be inferred, we will affirm the 
judgment. 


co) 





Briveer Marrnews, Respondent, vs. Toe Sr. Louis Gram 
Exrevator Company, Appellant. 


1. Damages—Death of telegraph employee in removing pole placed by elevator 
company on its grounds— Removal of grade—Negligence—Common carriers— 
Diligence required of.—An elevator company had its office connected with the 
main lines of a telegraph company, by means of wires supported by a pole 
placed in the ground to a depth of four or five feet in the elevator lot. But 
the earth had afterward been graded down, leaving the pole standing not 
deeper than a foot in the soil. At the request of the elevator company a tele- 
graph employee was sent to remove the pole, and while detaching it from the 
wires, it fell, and he was killed. It appeared that the pole was originally 
placed in position under the supervision of deceased; that the grading down 
of the ground was apparent to the observation of any one; that deceased had 
been in the habit of visiting the office frequently, and that the elevator com- 
pany did not in any way employ deceased or control his actions. Held, that 
neither in making the change of grade, nor iu failing to notify the tele- 
graph company or the deceased thereof, was the defendant guilty of such neg- 
ligence as to render it liable in damages for the death; but, semble, that de- 
ceased was guilty of contributory negligence in attempting, under the circum- 
stances, to climb the pole and remove the wire. 

Such a case is not to be confused with a suit against a common carrier—where 
the law requires the utmoet diligence in the company. 


Appeal from St. Louis Circuit Court. 
This case was formerly before this court. See 50 Mo., 149. 
Slayback & Haeussler, for Appellant. 


If defendant did remove the earth from about the pole, 
Matthews knowing the fact, and being aware of what he was 
doing, his own negligence was the immediate cause of his 
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own misfortune. And the fact of defendant having removed 
the earth, was a& circumstance too remote in the order of 
causation for plaintiff to recover. (Cuff vs. Newark & N. Y. 
R. R. Co., 6 Vroom, [N. J.] R. 32; Fitzsimmons vs. Inglis, 
5 Taunt., 584; 4 C. & P., 262; 11 C. B. [N. S.] 142; 11 
Mete., 542; 35 N. H. 271; 8 Ohio St. 570; 14 ©. B, 
411; 20 Penn. St., 171; 1 H. & C. 152; 26 Ala., 189.) 


Morris & Peabody, for Respondent. 


The court’s instruction was wrong. The fact that Mat- 
thews knew of the condition of the pole, or might by proper 
diligence have known of its condition, was not itself proof of 
negligence in climbing it. Whether under the circumstances 
he was negligent, was a question to be submitted to the jury. 
(See S. C., 50 Mo., 149; Smith vs. St. Jo., 45 Mo., 449; 
Smith vs. City of Lowell, 6 Allen, 39; Reed vs. Inhab. North- 
field, 13 Pick., 94; Clayards vs. Dettrick, 12 Ad. & El., 489; 
Maloney vs. Met. R. R. Co., 104 Mass., 73; Newson vs. N. 
Y. Cent. R. R. Co., 29 N. Y., 383.) 


Napron, Judge, delivered the opinion of the court. 


This action is one instituted by the widow of John Mat- 
thews, to recover the statutory penalty of $5,000, on account 
of her husband’s death, which she claims occurred through 
the negligence of this defendant. 

The case was submitted to a jury on instructions, and the 
jury found a verdict forthe defendant. The only point upoy 
which the case comes here, is, that the instructions were 
wrong. 

The facts seem to be in the main quite clear. The Eleva- 
tor Company had at their office a connexion with the main 
lines of the Telegraph Co., by means of a wire called a 
“euy,” and designing to remove their officé for a short dis- 
tance, they requested the telegraph company to send some 
one to remove the pole, on which the wires were suspended, 
to a place more convenient for keeping up the connexion 
with their office. John Matthews, who had been for years 
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einployed in business of this kind by the telegraph company, 
was sent to attend to this. He went up the pole by the aid 
of spikes on his feet, and after cutting the wires at a hight of 
twenty feet, the pole came down, and the forceps which he 
had in his hand, to cut the wires with, penetrated his skull] 
aud killed him instantly. 

The pole had originally been placed there under the super- 
vision of Matthews, at a depth of five feet, but the elevator 
company had graded down the ground around their office 
three or four feet, and the pole was at the time only sixteen 
inches in the ground. And the question was, whether this 
excavation of the ground around the pole made the elevator 
company responsible for negligence immediately contributing 
to the death of Matthews, or whether the deceased was guilty 
of negligence in attempting to climb the pole and cut the 
wires. The grading down of the ground was apparent to any 
one; and Matthews was in the habit of visiting the office 
frequently. 

There was some evidence in the examination of plaintiff's 
first witness, which tended to show that Matthews did not 
follow instructions in the mode he adopted to remove the 
telegraph pole without disturbing the transmission of mes- 
sages. But this point was submitted to the jury on instruc- 
tions to which no objections are taken. 

The instruction given by the court was this: “If the jury 
believe from the evidence, that John Matthews, the husband 
of plaintiff, went upon lands in the possession of defendant, 
for the purpose of removing a telegraph pole, for the accom- 
modation of defendant, by the direction of the agent of the 
Western Union Tel. Co., given at defendant’s request, and so 
went by permission of defendant; that defendant had pre- 
viously removed the earth from around the pole so carelessly 
aud negligentl? as to render the pole dangerous to climb; 
that in the usual mode of performing the work of removing 
that pole, Matthews had to climb it; that he did climb the 
pole in the performance of the work, and proceeded to per- 
form it in a careful and proper manner, and that solely by 
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reason of the negligence of defendant in the removal of said 
earth, the pole fell, and thereby John Matthews was killed, 
the jury will find for the plaintiff, unless they believe from 
the evidence that Matthews knew of the condition of the ° 
pole, or might by proper diligence have known its condition, 
or otherwise by his negligence directly contributed to pro- 
duce the fall or his death.” 

The only objection to the instruction is, that the liability of 
defendant is placed “solely” on the removal of the earth around 
the pole, and the jury are told that the plaintiff's right of action 
depended altogether or solely on her establishing the fact that 
the sole cause of the death of Matthews was the grading 
or removal of the earth made by the defendants. And how 
could this be otherwise under the evidence? It is not pre- 
tended that the elevator company had anything whatever to 
do with Matthews. It is not pretended that he was in their 
employment, or that they exercised the slightest control over 
his actions, or that they gave him any directions, or that any 
of their agents or officers did so, or even that any of them 
were present at the time of this accident, or interfered in any 
manner whatever with the removal of the telegraph pole. 

Matthews was an employee of a telegraph company, and all 
the defendant did was to request the telegraph company to 
remove the pole. The only ground upon which there was 
any semblance of claim against defendant, was the removal 
of the earth from around the pole. 

. The instruction speaks of the carelessness and negligence 
of the defendant in removing the earth. It is difficult to see 
that the mode or manner of removing the earth had anything 
to do with the case. It is the mere fact of its removal that 
is asserted to be negligence. It is clear that the elevator 
company had a right to remove the earth in front of their 
office, and adapt it to convenient access by wagons or rail- 
roads. At least nothing appears to the contrary. And the 
real question in regard to the responsibility of the company 
in this case would be, whether, when they invited the tele- 
graph company to have the telegraph pole removed, they 
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were bound to apprise this last company or its agent of the 
change of grade which had been made by them six months 
before the request. The change was open to the observation 
of every one, and no specific directions were given by the de- 
fendant, either to the telegraph company or its servants, as 
to the mode of removal which they asked. The defendant 
did not assume to know anything or to advise anything on 
this point. The employees of the telegraph company were 
presumed to know what was the mode of removing a tele- 
graph pole; and whether it was safe to climb one situated 
as this one was, with only sixteen inches of dirt about it, was 
a matter upon which the judgment or opinion of the elevator 
company was not asked. 

The propriety of an instruction must be determined in 
reference to the facts of the case, or rather the evidence in 
regard to the facts. We are unable to see how this instrue- 
tion could operate unfavorably to the plaintiff under the facts 
agreed on by both parties. 

An instruction was asked by plaintiff which was refused, 
and this is another ground of complaint here. The instrue- 
tion is this: “The jury are instructed that although the de- 
ceased may have been guilty of misconduct or failed to exer- 
cise ordinary care and prudence which may have contributed 
remotely to the death of deceased, yet if the employees of 
the St. Louis Grain Elevator Co., or either of them, were 
guilty of negligence which was the immediate cause of the 
death, and with the exercise of prudence by said employees 
or either of them, said injury and death might have been pre- 
vented, the defendant is liable inthis suit.” This instruction 
is copied from one approved by the court in the case of Mor- 
rissey vs. Wiggins Ferry Co. (43 Mo., 380.) 

The cases are totally different, not merely because the suit 
of Morrissey was against a common carrier, where the utmost 
diligence is required, but because there were facts in tlie case 
which might have thrown the responsibility on the boat for 
failing to exercise due diligence in protecting a passenger 
from her own negligence. There was no evidence to justify 
































































MARCH TERM, 1875. 





Bent v. Peters. 





such an instruction in this case, although it was undoubtedly 
proper in the Morrissey case. It is clear that neither the de- 
fendant in this case, or its agent, had the slightest agency in 
the unfortunate disaster at the time it occurred, and that no 
diligence on their part and no interference could have pre- 
vented it, seeing that they had no knowledge in regard to it. 
The defendant simply wrote a letter to the telegraph company 
to change the location of a telegraph pole, or sent a dispatch 
to that effect, and from that time until the accident. no 
way interfered. Instructions sanctioned by this court under 
a very different state of facts, are not necessarily to be given 
in cases where the facts are unlike. 

The verdict and judgment were clearly right on this evi 
dence, and under the instructions. 

The judgment of the General Term will therefore be re 
versed, and that of the Special Term be affirmed ; the other 
judges concur. 
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Smas Bent, Plaintiff in Error, vs. Josepn Perers, Defendant 
in Error. 


1, Equity—Divestiture of legal title—Substantial equity must be shown.—In order 
to divest the legal title to land out of a purchaser in good faith who has made 
valuable improvements, plaintiff must show substantial equity. 


Error to St. Louis Circuit Court. 


Hitchcock, Lubke §& Player, were of counsel for Plaintiff 
in Error in the Supreme Court. 


S. M. Holliday, for Defendant in Error. 
Waener, Judge, delivered the opinion of the court. 


This was a bill in equity for the purpose of having title to 
acertain lot vested in the plaintiff. The bill states that in 
September, 1865, Erastus Wells sold to one Prottsman the 
lot in controversy, with others, and gave him a title bond to 
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make a deed therefor on payment of the purchase money; 
that in April, 1866, defendants with full knowledge of the 
sale and bond, fraudulently took and received of Wells a deed 
for the lot, for the purpose of defrauding Prottsman, or by col- 
Insion with Prottsman to enable him to cheat and defraud his 
creditors, he being largely indebted ; that the deed was taken 
by the defendants for the one or the other, plaintiff not know- 
ing which; that the deed was executed to fictitious persons 
for a fictitious corporation ; that in June, 1869, Prottsman, 
who was notoriously insolvent and known s0 to be by the de- 
fendants, executed to them his voluntary deed for the premi- 
ses ; that afterwards, in 1869, plaintiff recovered a judgment 
against Prottsman, in the Green County Circuit Court, upon 
which execution was issued, and that in 1870 he cansed the 
said real estate to be sold and became the purchaser thereof, 
and received a sheriff's deed for the same. The prayer was 
that the defendants be divested of the title and that the same 
be vested in the plaintiff. 

The answer was a denial of all the allegations in the bill, 
and set up as a defense that on the 10th day of April, 1860, 
they purchased, of Prottsman and Wells, the lot in controversy ; 
that the title was at the time in Wells, who had given a bond 
for a deed to Prottsman; that defendants purchased from 
agents who represented Prottsman and Wells, and Wells 
made a deed to defendants, with the knowledge and consent 
of Prottsman, as by the bond he was bound to do; that the 
defendants bonght the land in good faith, and paid the entire 
purchase money to Wells and received a warranty deed from 
him, and that the names of two of the defendants were spell- 
ed erroneously, and both of those errors were corrected in 
the subsequent deed of Prottsman, and that his deed was ob- 
tained for that purpose simply ; that plaintiff was informed 
at the time of his purchase that Prottsman had no interest in 
the land, and that he bought with full knowledge. 

The evidence shows that Wells, on the 16th day of Sep- 
tember, 1865, sold the real estate in question, together with 
other lands, to Prottsman, for $3,000, five hundred of which 






































































MARCH TERM, 1875. 





Beut v. Peters. 








was paid in cash, and the balance was to be paid in three equal 
annual payments. The title bond contained a provision that 
if Prottsman, before any of the notes became due should make 
sale of any of the real estate, then Wells should make to the 
purchaser or purchasers a good and sufficient warranty deed at 
Prottsman’s request, and receive the proceeds of the sale and 
eredit the same on the notes remaining unpaid. On the 10th 
day of April, 1866, Prottsman, by his agent Holmes, sold the 
real estate in question to the reservoir congregation of the 
Cumberland Presbyterian Church of St. Louis for $1,701.50, 
the full value thereof, and by his agent received the money 
from the congregation, and paid it over to Wells, who at 
Prottsman’s request acting by his agent, executed and deliv- 
ered to defendants as trustees for the congregation, a warranty 
deed conveying the title to the land. The misspelling in the 
names of two of the grantees, was clearly done by mistake and 
through ignorance, and was not intentional. The purchase 
appears to have been made in entire good faith and with no 
intention of defrauding any body. In a year and a half af- 
terwards, the congregation for whom the defendants acted, 
took possession of the lot and erected thereon a building of 
the value of $3,000.00 and they have been in possession ever 
since. 

The deed of Prottsman made in June, 1869, was a quit- 
claim deed and made at defendant’s request, and was for the 
purpose of correcting the mistakes in the names of the gran- 
tees. At that time Prottsman appears to have been largely in 
debt. Plaintiff's judgment was recovered in May, 1870, and 
he bid off the property for twenty-five dollars, and, at the 
time. Wells notified him that Prottsman had no interest in it. 

The court dismissed the bill and it is difficult to perceive 
how it could have done otherwise. Not a single allegation 
as to fraud or bad faith was sustained by the proof. Defend- 
ants purchased the property as trustees, and the innocent mis- 
take made in the spelling of two of their names could not af- 
fect the title of the real parties in interest—the beneficiaries. 
They obtained the whole legal title from a person who had 
dl—voL. LIX. 
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the right to convey it and paid a valuable consideration for 
the same. The second deed from Prottsman need not be ta- 
ken into the account. It was worthless, for he had no title to 
convey. After the defendants have acquired, in good faith, 
the legal title which together with the improvements has cost 
them nearly $5,000, the plaintiff does not present any very 
strong claim to relief when he asks to have the title vested in 
him on a bid for $25.00, which originated from a judgment 
rendered against a man who did not possess the shadow of a 
claim to the property. Cases may have been presented show. 
ing less equity, but I confess that I have never seen them. 
The judgment should be affirmed, all the judges concur, 
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Jesse Hortuway, Respondent, vs. Jonatnan Jones, Appel- 
lant. 
1. Practice. civil— Evidence—Instruction— Taking case from jury.—Where there 
is any evidence to sustain verdict for defendant, an instruction ordering the 
jury to find for plaintiff is improper. 


Appeal from St. Louis Circuit Court. 
D. T. Jewett, and W. H. Horner, for Appellant. 
H. D. Laughlin, for Respondent. 


Waaener, Judge, delivered the opinion of the court. 


This suit was brought originally before a justice of the 
peace, on a promissory note dated Oct. 6, 1859, for two hun- 
dred and fifty dollars. The defense was payment. Afters 
trial in the justice’s court, the case was taken to the Circuit 
Court,where the plaintiff had judgment under an instruction 
that there was no evidence to sustain the defense. 

It will be necessary to give a summary of the facts in order 
to determine whether the instruetion should have been 
granted. It appears, that in the spring of 1859, Jas. M. 
Hughes, Thos. Marshall, Dr. Sanderson, Jesse Holliday—the 
plaintiff—and the Sigersons had a claim on, or were interested 
in, what was known as the “Sigerson Nursery Tract,” near the 
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city of St. Louis. For the purpose of disposing of this land, 
and applying the proceeds to the respective parties in inter- 
est, they all conveyed the same to W.T. Wood and R. 8. 
Hart, as trustees. The trustees divided the land in lots, and 
ata sale had by them, the defendant purchased two lots, at 
the price of one thousand dollars, two hundred and fifty of 
which he paid in cash, and gave his three several notes for 
the same amount, due respectively, in one, two and three 
years. The note now sued on is the last note due. 

The parties interested in the property bought largely at 
the sale, and after the sale they concluded that they would 
like to have the lots bought by defendant, to square out some 
of their other purchases. They then requested Hart to ne- 
gotiate for a re-conveyance to them of his lots, and a return 
of his money and the notes that he had given for the deferred 
payments. Hart succeeded in finally effecting the arrange- 
ment, and defendant re-conveyed the lots and received back 
the money that he had paid. By agreement defendant con- 
veyed the lots to Hughes, but he never received either of the 
notes; and after nearly eleven years, Holliday, the plaintiff, 
has brought suit on the last one. 

The only witnesses in the case were Hart—the trustee— 
and the defendant. Hart, in his deposition, says that some 
time after the trustees made the deed he was applied to 
by Sanderson and Marshall, to procure from the defendant 
a transfer of his purchase to Hughes, Marshall, Sanderson 
aud Holliday—the plaintiff.—All these parties having large 
claims on the Sigerson Tract, amounting to some $80,000 or 
$100,000, had bid in pretty largely at the sale, and they re- 
garded it as desirable that they should have the property that 
defendant purchased to square some of their purchases, and 
so they offered him a reward if he would get defendant to 
transfer his purchase to them at the price he gave for it. The 
matter was finally arranged, and it was agreed that defendant 
should convey his purchase to the parties named, and that he 
should receive therefor the money that he had paid, and his 
three promissory notes that the trustees had turned over to 
Hughes, Sanderson, Marshall and Holliday, on account of 
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their interest in the sale of the tract of land. Witness soon 
after took to the parties Hughes, Marshall & Co., the deed of 
defendant for the lots he had purchased, returned him the 
money that he had paid, and assured him that the notes would 
be looked up and handed back to him without delay, the par- 
ties saying that they could not just then lay their hands on 
them. He called on them several times afterwards for the 
notes, and was always pushed off with the promise that the 
matter should not longer be neglected; that the notes would 
be found and soon returned to defendant. But they were ne- 
ver handed to him or defendant. 

The deed was made to Hughes at the parties’ request. San- 
derson and Marshall were the persons present, and who de 
termined to whom the deed should be made. Plaintiff Hol- 
liday in a conversation with witness, on his relations with 
Marshall, Sanderson and the Sigerson Nursery Tract, told wit- 
ness that he had some $20,000 in the concern, and that he 
had put in that amount with his friends Hughes and Mar- 
shall. Hughes, Marshall, Sanderson and Holliday had made 
advances to the Sigersons on the tract, and finally claimed to 
own it, and it was in a talk about the whole affair that Hol- 
liday €aid he had the amount in with them. 

Defendant testified that Hart, in the negotiations for the 
re-conveyance, represented that he was acting for all the par- 
ties, and that was his understanding; that he had made 
many applications for his notes, and had always been put off 
with one excuse or another—that they were misplaced, or 
that the key to the safe could not be found. 

The above is substantially all the evidence given in the 
ease. I think the court erred in saying that there was no 
evidence as against Holliday, and withdrawing the whole 
matter from the jury. The conversation of Holliday, and 
all the facts and circumstances had a tendency to show that 
there was a joint interest and connexion between all the par- 
ties, ind that they were acting for each other, and the defend- 
ant was entitled to have a jury pass upon the facts. 

The judgment, therefore. should be reversed and the cause 
remanded; the other judges concur. 
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Euiza O'F Lanerty ef al, Respondents, vs. Sanrorp B. Kxt- 
Loge, Appellant. 

1. Recorders of land—Confirmations prima facie correct—Recommendations 
of United States Recorders of land titles, confirmed by act of Congress, un- 
doubtedly carry the title to land, and the surveys made in accordance with 
these confirmations are prima facie—not conclusively—correct, 

2. Practice, Supreme Court—Evidence introduced out of time.—An objection to 
evidence as being introduced out of time, will not be considered by the 


Supreme Court. 

Appeal from St. Louis Circuit Court. 
S. Knox, for Appellant. 
Bakewell § Farish, for Respondents. 


Napton, Judge, delivered the opinion of the court. 


This was an ejectment to recover 43 feet of ground front- 
dag on Thiird street, and lying south of Poplar street, and the 
plaintiffs under instructions from the court had a verdict and 
judgment. 

To understand the point in controversy, it is sufficient to 
gate that one Baccane had a Spanish grant of 120 by 150 feet, 
}'rench measure, fronting on Third street, which was confirmed 
by the United States, but upon asurvey of this confirmation 
by the United States surveyor, instead of being 120 feet 
French, (which would be 128 § English) there were only 
121 § feet English, bounded north by Poplar street. 

In April, 1816, Belliseme (who bought of Baceane) sold to 
Baltut 60 French (or 64 3 feet English) from the southern line 
of his lot, and on 18th of June, 1816, he sold to Bouvet 60 
feet French, assumed to be the northern half. .But if the 
United States survey is to govern, it is plain he had in June, 
1860, only 573 feet English left, having previously con- 
veyed to Baltut 60 feet French, (or 64 3 feet English.) Bou- 
vet conveyed to Lemont, and, therefore, Lemont’s southern 
line was 57 }, feet English, south of Poplar street. 

In 1847, Baltut’s legal representative, Mrs. Boyer, conveyed 
to Th. J. White, under whom Kellogg claims 32 English feet 
on Third street, bounded north by Lemont. 








































ST. LOUIS. 





O'Flaherty, et al. v. Kellogg. 





After this sale to White, Baltut’s legal representative. (Mrs, 
Boyer) in 1851, conveyed to O'Flaherty 6¢ feet front, French, 
by 160 in depth, bounded on the west by Third street, on the 
north by a lot claimed or owned by Simons, ete. In other 
words, Mrs. Boyer conveyed to O’Flaherty whatever remained 
of her 60 feet French, after the 32 feet English previously 
conveyed to White. So that the plaintiffs and defendant 
both claim under Mrs. Boyer, the representative of Baltut. 

In 1849, two years after the conveyance to White, (under 
whom Kellogg derived title) Lemont took possession of his 
lot on the north end of the block and erected buildings on it, 
the south wall of which was 60 feet French or 64 3 English 
from Poplar street—whereas, his lot was only 57} English 
from Poplar, thus encroaching on White’s lot about 7 feet. 
This suit was brought to recover the 4} feet which Kellogg 
had recovered in ejectment against one Chenot, and the re- 
cord of the judgment in the case against Chenot was pleaded 
as a bar to this action; but that portion of the answer which 
set up this as a bar was stricken out on motion by the court. 

On the trial, the court gave the following instructions at 
the instance of the defendant: 

“Tf the court, sitting as a jury, believe from the evidence 
that Belliseme owning at the time 121 § feet on the east 
side of Third street, in block 53, bounded north by Poplar 
street, executed and delivered to Bouvet a deed for 60 feet 
French measure on the east side of Third, bounded north by 
Poplar street, and that Lemont acquired under Bouvet ; and 
that before said conveyance to Bouvet said Belliseme had con- 
veyed 60 feet French, which is 64% English, to Baltut, 
being the southern portion of such 121 § feet so owned by 
Belliseme of the same depth, then, for the purpose of this 
suit, the southern line of Lemont’s lot mnst be fixed at such 
a distance from Poplar street less than 60 feet French, or 64% 
feet English, as will give to Baltut and his represent- 
atives the whole amount of 644 feet English on Third 
street, and leave to Lemont, as representative of Bouvet, a lot 
fronting on Third street so many feet only as may be left 
after deducting from the whole Third street frontage of the 
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original lot of 1213 § feet English, owned by Belliseme, 
the 60 feet French first conveyed by him to Baltut.” This 
was the only instruction given. 

The defendant asked the following instructions: 

1. If the jury believe from the evidence that on the 6th of 
April, 1816, Alex. Belliseme was the owner of a piece of 
ground, 120 feet French measure on the east side of Third 
street by 150 feet French measure on the south side of Pop- 
lar street, and bounded north by Poplar street and west by 
Third street ; that by deed of that date read in evidence, he 
conveyed to H. Baltut 60 feet French measure by 150 feet 
deep, bounded on the west by Third street and on the north 
by the grantor, being the south half of said larger tract ; and 
that said Belliseme by deed dated June, 1816, conveyed the 
north half of said piece of ground to J. B. Bouvet, having 60 
feet French measure on Third street, and bounded north by 
Poplar street ; and that Pelagie Boyer, widow of Henry Bal- 
tut, as survivor under the marriage contract read in evidence, 
became the owner of said south half, and in October, 1816, 
entered into possession thereof, her north line being coincident 
with the south line of said north-half, 60 feet French south 
of Poplar street ; that she so continued in possession till No- 
vember, 1847, when she conveyed to T. J. White 32 feet 
front English measure by 160 feet deep, bounded on the north 
by Lemont, who holds under said Bouvet, and west by Third 
street ; and that said defendant Kellogg is in possession of 
said 32 feet, claiming title by mesne conveyances under said 
White ; and that the plaintiff claims title to the 4} feet of 
ground in question by a subsequent deed from said Pelagie 
Boyer, dated January, 1857, purporting to convey the south- 
half of said tract, that is to say, 60 feet French measure on 
Third street, and bounded north by Lemont and west by Third 
street; said deed was effective to convey only so much of 
said land as remained after deducting 32 feet English measure 
conveved to White, and they will find for the defendant. 

2. If the jury believe from the evidence that the plaintiff 
aud defendant claim title to the strip of ground in question 
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under a common grantor, Pelagie Boyer, which is a part ofa 
larger tract of 60 feet French, fronting on Third street; that 
suid grantor went into possession of said piece of ground in 
October, 1816, her north line being 60 feet French south of 
Poplar street, and so continued in possession until November 
1847. when she conveyed to one White. under whom defend- 
ant holds 32 feet English measure, fronting on Third street, 
by 160 feet deep, and bounded north by Lemont’s line afore- 
said, which is 60 feet French south of Poplar street, and 
west by Third street; and that subsequently in January, 
1851, she conveyed to plaintiff 60 feet French, bounded north 
by Lemont’s line aforesaid, and west by Third street, the 
plaintiff can recover in this action no part of said 52 feet, and 
is estopped from denving that the said north line of Boyer 
and the south line of Lemont are coincident and located in 
accordance with their deeds and long continued possession of 
a piece of ground, the northern portion of which was 60 feet 
French measure south of Poplar street, and bounded west by 
Third street, and the said Boyer then claiming that her pos 
session extended to the northern line of her lot; and if the 
jury believe that Lemont and those claiming under him were 
in the possession of the lot of ground extending 60 feet French 
south of Poplar street to the said lot of Boyer, claiming his 
southern boundary line to be on the lot so possessed as afore- 
said, by said Boyer; and that while the said parties were in 
possession as aforesaid, the said Boyer executed the deed to 
said White, read in evidence, conveying to said White 32 feet 
front, English measure, on Third street, and bounded on the 
north by said Lemont, then said O’Flaherty is not entitled 
under deed from said Bover to any portion of the 32 feet, 
commencing 60 feet (French) south of Poplar street, running 
thence south along Tuird street, and bounded north by said 
Lemont. The deed to White from Boyer, dated November, 
1847, was effective to pass to said White 32 feet of her said 
land, fronting on Third street, and bounded north by land 
then in the possession of Lemont, running thence south, ete.; 
and the deed of Boyer to O'Flaherty, read in evidence, did 
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not vest in said O'Flaherty any right or title to any portion 
of said 32 feet, ete. 

These instructions were refused and the defendant duly 
excepted. 

This would seem to be a very plain case, nnless the court 
is at liberty to reject the United States survey of this block 
53. Some questions are attempted to be raised by the de- 
fendant’s instructions concerning possession, agreed line and 
estoppel, but we are unable to see how they could possibly 
affect the present controversy had there been any evidence to 
justify them. Had the controversy been between Lemont, 
who adjoined the defendant. or his grantors on the north and 
the defendant, they might properly come in—but in this case, 
in which the controversy is between the defendant and his 
neighbors on the south, we cannot see their applicability. 

The deed to defendant’s grantor (White) conveys to him 
$2 feet English, commencing at the south line of Lemont— 
and the only question then in locating his lot, is to ascertain 
Lemont’s south line. That is fixed by the survey at the dis- 
tance of 57,4 feet from Poplar street, and it could not pos- 
sibly be placed anywhere else if the southern line of the block 
was at a distance of 121 from Poplar—or in other words, 
if the block only contained 121 § feet instead of 120 feet 
French measure; for Belliseme had before the conveyance 
to Lemont’s grantor conveyed 60 feet French from the south- 
ern portion of his lot, and there were then only 573 feet 
English left to be conveyed, and, of course, Lemont only ac- 
quired that number of feet from Poplar, and his south line is 
necessarily placed, as the surveyor placed it, at 573 feet 
English from Poplar street. 

Now, because Lemont in 1849 or thereabouts, in his en- 
closure or buildings on his lot encroached on Mad. Boyer 
some 6 or 7 feet, and she perhaps acquiesced in this encroach- 
ment, it is claimed therefore that White, who bought from 
Mad. Boyer 32 feet English, running south from Lemont’s 
southern line, may adopt and agree to this encroachment, and 
in order to get his 832 feet, may compensate himself for his 
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loss on the north end of his lot and take the loss from hig 
southern neighbor, on the ground that the deed to the latter 
was two years later than his. This, of course, could not be 
seriously urged, unless the deed to White which calls for Le- 
mont’s southern line as White’s northern line, is to be con- 
strued as not calling for the real southern line of Lemont, but 
for such line as Lemont chose two years after White's pur- 
chase to adopt as his southern line. 

The instructions asked by the defendant are clearly erro- 
neous, because, apart from other objections, they are based 
on assumptions of fact, which the evidence had no tendency 
to sustain,—or on questions of fact which might have been 
pertinent in a dispute between Lemont and White’s repre- 
sentatives, or Mrs. Boyer, but which could certainly not affect 
the plaintiffs. The first instruction is based on the finding 
that the block 53 had 120 feet French measure on Third 
street-—whereas, it had only 1214 English feet, according 
to the United States survey. 

The recommendations of Recorder Bates, confirmed by the 
act of 1816, undoubtedly carried the title; but in all, or 
nearly all his recommendations, and the confirmation which 
folowed, there was an order “to be surveyed.” We do not 
maintain that these surveys are conclusive and cannot be shown 
to be erroneons, but they certainly have always been regarded 
as prima facie evidence ; and in this case there was no attempt 
whatever to question the propriety of the survey. Indeed, 
the plaintiff introduced the county surveyor, Mr. Pitzman, 
who established Lemont’s southern line as fixed by the gov- 
ernment survey. 

This evidence was objected to as introduced out of time, 
but that is not a matter for review in this court. 

The instruction given for the plaintiff was correct, and the 
judgment must be affirmed. The other judges concur. 
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Joun S. Purutrs, e¢ al., Appellants, vs. Goan W. Srewakrt, 

etal., Respondents. 

1. Lands, sale of—Inadequacy of consideration—Intervention of equily.— 
Where the sale of land is open and not shown to be affected with fraud 
and unfair dealing, the rule is that mere inadequacy of consideration is not 
sufficient to authorize the intervention of equity, unless it be so gross as of 
itself to indicate fraud or imposition on the part of the purchaser. 

2. Executions—Power of single executor to act, when co-executors are appointed, 
but fail to qualify.—Where the terms of a will authorize the “executors ” to 
sell lands, but only one of them qualifies, he has the power, acting alone, to 
make the sale. In such case, the co-operation of additional executors is not 
required. (See Wagn. Stat., p. 72, 3 11.) 


Appeal from Pemiscot Circuit Court. 
Louis Houck, tor appellants. 
Glover § Shepley, for respondents. 


I. Where land is sold at auction at 10 cents an acre, the 
fair value being 25 cents an acre, the sale is not invalid for 
inadequacy of consideration. (50 Ills., 455; Duncan vs, 
Saunders, 43 Mo., 297; Brown vs. Hann. & St. Jo. R. R., 48 
Mo., 495; Cadwallader vs. West, 48 Mo., 483; 1 Strong Eq., 
11th ed., sec. 244 note.) 


Waener, Judge, delivered the opinion of the court. 


The plaintiffs filed their petition in the nature of a bill in 
equity to set aside a conveyance made by Case, as executor 
of Robert Stewart, deceased. It was alleged that the testator 
Stewart was seized at his death of a large body of land and 
of personal property nearly sufficient to satisfy his debts; and 
that by his will he directed his debts to be paid out of his 
real estate, after exhausting his personal property ; that Case, 
the executor of the will, frandulently combined with the other 
defendants to sell six thousand acres of land, the property of 
the estate, for the purpose of cheating and defrauding the 
heirs and creditors, and that the sale was made and the lands 
conveyed by the executor for the joint benefit of the executor 
and the defendants; that the six thousand acres were fraudu- 
lently sold to Stewart, one of the defendants, for six hundred 










































ST. LOUIS. 





Phillips, et al. v. Stewart, et al. 





dollars, a grossly inadequate price, and that the land wag 
worth at the time not less than twenty thousand dollars; 
that Stewart, after he received the deed, took possession of 
the land and realized a large amount of money from the sale 
of wood, and that in the sale of the land it was put up in such 
large quantities that many bidders conld not purchase. 

The answer denied all the allegations in the bill. The 
cause was heard before the court on the proofs, and the issues 
were found for the defendants, and plaintiff's bill was dis. 
missed. The evidence utterly failed to show any combina- 
tion between the executor and the purchaser,or that there were 
any fraudulent practices at the sale. The sale of so large a 
quantity of land for so small a price, at first blush, appears 
startling, but the situation and real value of the land mater- 
ially changes its aspect. It was swamp or overflowed land, 
and, with the exception of very inconsiderable portions, was 
worthless for cultivation. The evidence shows that from 
two to three months in the year it was nearly all submerged, 
and its principal value consisted in its timber. Great di- 
versity among the witnesses existed as to its real worth. 
There was one piece called the “long field,” including nearlya 
hundred acres that was estimated by some to be worth five 
dollars an acre, but it was shown that its cultivation had been 
abandoned, and that it had been permitted to grow up in 
brush, and a part of it had gone in the river. One witness 
stated that the whole land was worth two dollars and a half 
an acre, and another placed it at one dollar and twenty-five 
cents; other witnesses stated that, take it all together, it was 
worth from twenty-five to fifty cents per acre, and yet others 
put it at only eight and ten cents per acre; and there was 
still other evidence showing that a large proportion of it was 
not worth paving taxes on. It is very evident that the land 
was not valuable, and it is fair to conclude that taken asa 
whole its marketable value did not exceed from thirty to 
forty cents per acre. 

It is well settled that inadequacy of price, unaccompanied 
with frand or unfair dealing, is not a distinct ground for re 






















































MARCH TERM, 1875. 493 





Phillips, et al. v. Stewart, et al. 








lief in equity jurisprudence. There are sometimes cases of 
such unconscionableness or inadequacy in a bargain, that they 
demonstrate some gross imposition or some undue influence, 
and there the interference is placed upon the satisfactory 
ground of frand. Thus in Brown vs. Hannibal & St. Jo. Rail- 
way (43 Mo., 294), eleven thousand four hundred and eighty 
eight acres of valuable land, claimed to be worth $114,800, 
was levied upon to satisfy an execution for less than $150, 
and was sold in a body and purchased for thirty-five dollars 
and sixty cents, and we held that it was not only a flagrant 
abuse of judicial process, but that it was a case calling for 
equitable interference. In Irwin vs. Parham, (12 How., 197) 
it was decided that a purchase of a debt for $260,000, secured 
by mortgage for $600, at a sheriff's sale, was not necessarily 
fraudulent and void for inadequacy of price. That case goes 
to a great extent and perhaps to the utmost limit, but where 
the sale is open and unaffected, the rule undoubtedly is, that 
mere inadequacy is not sufficient, unless it be so gross as of 
itself to prove fraud or imposition on the part of the pur- 
chaser. No such inadequacy is exhibited in this case. The 
purchase was at an under value, but not more so than is ex- 
hibited in a great many public sales, the validity of which 
was never questioned, and could not be, without disturbing 
the very foundations of titles. The sale was conducted fairly ; 
there were a good many in attendance upon it, and the auc- 
tioneer testifies that he tried a long time to get a higher 
price. 

It is contended that the property would have brought more 
had it been put up in smaller tracts. A witness by the name 
of Jackson says that he was present at the sale, and wanted 
to buy 400 acres, and that he had a slight idea of purchasing 
it if the land had been sold in so small a quantity, but would 
not have paid more than from twenty-five to fifty cents an 
acre for it. A witness who was clerk at the sale and made a 
memorandum of it, shows how the sale was conducted, and 
the price the land brought. The first tract put up contained 
1990 acres, and was sold for $100; the next lot contained 
1960 acres, and was sold for $120; the third lot contained 
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687 acres, and brought $140; the fourth lot contained 1010 
acres, and sold for $90, and the fifth and last lot containing 
1191 acres sold for $150, aggregating six hundred dollars 
in all. 

Now, if Jackson wanted to buy 400 acres—and he says that 
he had but a very slight idea of buying it—the facts show that 
he could have obtained in some instances about double, and 
in others nearly five times that amount for less than he was 
willing to pay for 400 acres. The presumption is that he was 
not very anxious and no loss was suffered by not dividing the 
land to accommodate him. 

The will gave the executor power to sell the land at either 
public or private sale for the payment of debts, and it is 
shown that the estate was insolvent, and the executor offered 
to sell any of the land in any quantity to the creditors in pay- 
ment of their debts, but they declined purchasing, and re- 
fused to bid at the sale. 

It was attempted to show that the purchaser has since de- 
rived some profit from the land on account of the sale of 
wood and logs; but if the sale was valid, whatever he has 
made since cannot affect his title. 

One other point is insisted upon. The will appointed four 
persons as executors and only one, the defendant Case, quali- 
fied. The will giving the power to sell and convey the land 
for the payment of debts, uses this language: “ which my 
executors are hereby authorized and empowered to sell and 
convey for such purpose.” It is now urged that Case alone 
could not execute the will; that it was necessary for all the 
donees to join in the execution of the power. But there is 
nothing in this objection. Only one of them qualified, and 
the statute declares that where there are two or more persons 
appointed co-executors in any will, none shall have authority 
to act as such, orintermeddle, except those who give bond. (1 
Wagn. Stat., p. 72,§ 11.) Case alone having qualitied, the 
whole duty and burden of executing the power devolved upon 
him, and himalone. We have failed to see anything in this 
record which would justify an interference with the judgment 
below. Affirmed. The other judges concur. 










































a 








— 


bd 


8. 


4. 


5. 





MARCH TERM, 1875. 





Lewis, Adm’r, v. St. L. & I. M. R. BR. Co. 





—_— 


M. D. Lewts, Public Adm’r in charge of estate of Epwn 8. 


Many, Appellant, vs. St. Louis & Iron Mounvain Ranr- 
roap Co., Respondent. 


Actions for injuries to the person not abated by death of plaintiff pending appeal 
in the Supreme Court, when.—In suit for damages for injuries to the person, 
where judgment is for plaintiff below, but is reversed in the District Court—or 
court in General Term—and, pending the appeal in the Supreme Court, plain- 
tiff dies, his death will not abate the suit. By the recovery in the lifetime of 
the injured party, his claim for damages becomes merged in the judgment, and 
the action of reversal by the intermediate tribunal does not destroy, but merely 
suspends, the judgment of the trial court, until final action by the court of last 
resort. 

Appeals—Judgment below, when merely suspended by.—As a general rule, 
where a case goes up to the court of appeals, merely as an appellate court for 
correction of errors, and for adjudication on the question whether the judg- 
ment appealed from shall be affirmed, reversed or modified, and the court has 
no other powers, the appeal does not vacate but merely suspends the opera- * 
tion of the judgment. 

Railroad companies—Must use what precautions to keep works and track in 
proper repair—Measure of responsibility in case of neglect.—It is the duty 
of railroad companies to keep their works and all portions of their track in 
such repair and so watched and tended as to insure the safety of all who may 
lawfully be upon them, whether passengers or servants or others, And if they 
fail to do so, they will be held liable for the consequences. 
Railroads—Knowledge of defecis— Responsibility.—Railroad companies are 
liable for all defects of which they have knowledge, or which, by the use of 
reasonable care and diligence, they might ascertain. 

Railroads—Defects in track and machinery—Doctrine of negligence of fel- 
low servant does not apply to—Company liable on implied contract to keep them 
in order.—Where the servant of a railroad corporation is injured by defects in 
the machinery or track of the company, the latter cannot defend on the plea 
that such defects resulted from the negligence of fellow servants. The agents 
of the road charged with the duty of supplying a safe track and sound ma- 
chinery are not properly fellow servants, but represent the corporation itself. 
And it has been held, that mere knowledge of the defects on the part of the 
one injured, without additional testimony showing negligence, would not de- 
feat his recovery. And the liability of the company rests upon the implied ob- 
ligation of its contract with employees to use due care touching the condition 
of its road-bed and apparatus. 


. Railroad, suit against for injuries caused by excavation—Duty of section fore- 


man as to repair of road—His negligence that of the company.—lIn suit for 
damages against a railroad company, for injuries to plaintiff caused by an ex- 
cavation adjoining the track, Ae/d that it was the duty of the section foreman 
to keep the track in repair and to see that everything appertaining thereto was 
safe ; that, guoad hoc, he was the company; that notice to him was notice to 
the company ; and his negligence the negligeuce of the company. 
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“ppeal from St. Louis Circuit Court. 
Everett Pattison, for Appellant. 


I. The cause does not abate on account of the death of ap- 
pellant after appeal taken, judgment having been in his favor 
below. 

a. When the plaintiff recovered judgment in the court be- 
low, the cause of action became merged in the judgment. 
(Kimbrough v. Mitchell, 1 Head, 539; 2 Bouv. Inst., 149; see 
also 15 Conn., 524.) 

b. The death of the plaintiff after final judgment does not 
abate the suit ; execution may issue. (Wil. Ex., *766.) And 
if a plaintiff in error dies after errors assigned, the writ does 
not abate. (Wil. Ex., *1710; Carroll vs. Bowie, 7 Gill, 

* (Md.], 34.) 

c. And the appeal taken by the defendant to the general 
term of the Circuit Court, did not vacate the judgment; it 
only suspended it. The cases that hold that a valid appeal 
vacates the judgment, apply only to cases where there is to be 
a trial de novo in the appellate court, as in appeals in chancery 
cases, or appeals from courts of inferior jurisdiction. (Rogers 
vs. Hatch, 8 Nev., 40; Curtis vs. Beardsley, 15 Conn., 518.) 

We call especial attention to the wording of the statute on 
the subject of abatement. The statute providing for the re- 
vival of suits before judgment, contains the provision that the 
suit shall not abate “if the cause of action survive or contin- 
ue.” (Wagn. Stat., p. 1049,§ 1.) But these words are not 
found in the section providing for the revival of suits in the 
Supreme Court. (Wagn. Stat., 1067, § 26.) See. 30 applies 
only to the course of proceeding—the method of bringing in 
the parties. 

d. The reversal of the judgment by the General Term did 
not absolutely vacate the judgment, plaintiff having taken 
an appeal to the Supreme Court from the judgment of re- 
versal. (Wil. Ex., *762; see also Marguard vs. Rieter, 30 
Mo., 248.) And a reversal of the General Term, by the Su- 

preme Court, would restore the judgment of the court below. 
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(Perry vs. Alford, 5 Mo., 502; Strouse vs. Drennan, 41 Mo., 
994.) 

II. Respondent cannot complain of the refusal of its instrue- 
tions. 

Those given declared the law very favorably for the de- 
fendant below. 

Indeed we think that the instructions which told the jury 
that, if the negligence of a co-employee caused the accident, 
defendant was not liable, were erroneous. (See Cayzer vs. 
Taylor, 10 Gray, 274; Harper vs. Ind. & St. L. R. Co., 47 
Mo., 579; Brothers vs. Carter, 52 Mo., 375.) 

A corporation is liable to an employee for negligence or 
want of proper care in respect to such acts and duties as it is 
required to perform and discharge as master or principal, with- 
out regard to the rank or title of the agent intrusted with 
their performance. As to such acts the agent occupies the 
place of the corporation, and the latter should be deemed 
present, and consequently liable for the manner in which they 
are performed. (Flike vs. Boston and Albany Railroad Com- 
pany, 53 N. Y., 549; and see cases there cited.) Wright, al- 
though employed by the company, nevertheless, in respect to 
his duties as section foreman, stood in the place of the com- 
pany and his neglect was that of the company. 

All, from the highest officer to the lowest laborer, are in 
one sense fellow servants, and as a corporation can act only 
through its officers and employees, it follows, under those in- 
structions, that it may mangle and kill its employees ad /ibz- 
tum, and there can be no liability. We do not think that 
this court will recognize any such principle. (See in this con- 
nection, Laning vs. N. Y. C. R. R., 49 N. Y., 529; C&N. 
W. R. R. Co. vs. Sweet, 45 Ill., 197; C. & N. W. R. R. Co. 
vs. Jackson, 55 Ill., 492; Harper vs. Ind. & St. L. R. R. Co., 
47 Mo., 579.) 

Ili. The first instruetion given for plaintiff is proper. 
(Gibson vs. Pac. R. R. Co., 46 Mo., 163 ; Snow vs. Housatonic 
R. R. Co., 8 Allen, 441; Devitt vs. Pac. R. R., 50 Mo., 302.) 
382—voL. LIx. 
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Dryden §& Dryden, for Respondent. 


This case is not that of failure to furnish safe machinery 
and apparatus, as in Gibson vs. Pac. R. R. Co. (46 Mo., 173.) 
Here respondent did its duty in constructing road bed, ete, 
and the accident was due to the digging of a hole two or 
three days previous by a stranger and trespasser. 

Respondent employed, as a section foreman, one Wright, 
whose duty it was to keep the road in good repair at the “ore 
switch.” It is not claimed that he was incompetent or the 
company negligent in employing or retaining him; nor that 
the existence of the defect was brought to the knowledge of 
any controlling officer of the road. Under such state of facts 
respondent is not liable. (Hard vs. Vt. Cent. R. R., 32 Vt., 
473; Warner vs. Erie R. R., 39 N. Y., 468 ; Wilson vs. Merry, 
1 Scotch D. D. App. [H. L.]. 328.) 

A broader doctrine than this would force the company to 
guaranty not merely the competency but the fidelity of co- 
employees. Wright was not incompetent, but merely negli- 
gent. Plaintiff, when he entered the company’s service, took 
all risks arising from such negligence. (McDermott vs. Pae. 
R. R. Co., 30 Mo., 115; Rohback vs. Pac. R. R. Co., 43 Mo., 
187; Brothers vs. Cartter, 52 Mo., 372; Farwell vs. Boston 
& Worcester R. R. Co.,4 Mete., 49; Torrent* vs. Webb, 18 
C. B. [68 E. O. L.], 795; Priestly vs. Fowler, 3 M. & W., 1; 
Wilson vs. Merry, 1 Scotch & D. App. [H. L.] [1868], 
828; Mobile & Ohio R. R. Co. vs. Thomas, 42 Ala, 
672.) In Snow vs. Honsatonic R. R. Co. (8 Allen, 441,) re- 
lied on by appellant, the defect in the track was known for 
months, and the questions were raised whether the track re- 
pairer was competent, and whether he was a fellow servant of 
Snow—the road being in the possession of two different com- 
panies. 

Instruction No. 2 asked by defendant should have been 
given. (See Snow vs. Housatonic R. R., supra ; Brothers vs. 
Cartter, supra; Warner vs. Erie R. R., supra; Hard vs. Vt 
Cent. R. R., supra; Wilson vs. Merry, supra.) 
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Instruction No. 4 should have been given for defendant. 
Plaintiff knew of the danger. (Dewitt vs. Pac. R. R., supra; 
Barton vs. I. M. R. T.. 52 Mo., 253.) 

Instruction No. 6 should also have been given for defend- 
ant. Wright was, in legal contemplation, « fellow servant. 
(Farwell vs. Boston & Wore. R. R., 4 Mete., 49; Dewitt 
ve. Pac. R. R., supra; Barton vs. I]. M. R. R. supra. 

Plaintiti’s instruction Ne. 1 should have been refused. The 
evidence does not warrant it. There is no proof that respond- 
ent did know or could, with reasonable diligence, have known 
of the existence of the hole. 

The death of Mann should abate the suit. (Wagn. Stat., 


1049, § 1; 1062, § 30.) The action died with him. (Wagn. 
Stat., 87, § 30.) The reversal of the Special by the General 


Term, placed the case where it stood before the original judg- 
ment. (Carson vs. Leggett, 34 Mo., 364; Brown vs. Hann. 
& St. Jo. R. R., 43 Mo. 294.) It destroyed the original judg- 
ment. (Perry vs. Alford, 5 Mo., 502; Strouse vs. Drennan, 
41 Mo., 294 Campbell vs. Howard, 5 Mass., 375.) 


Waener, Judge, delivered the opinion of the court 


This was an action brought by the intestate who was the 
plaintiff below, to recover damages for the loss of a leg while 
serving as brakesman on defendant’s road. 

The petition alleged that on the 15th day of June, 1869, 
plaintiff was injured while in the discharge of his duties as 
brakesman in coupling cars, without carelessness or negligence 
on his part, through the negligence, carelessness and want 
ef proper care and prudence of defendant in the man- 
agement of its railroad, in this: that it permitted deep and 
dangerous holes to remain open in the ground and road bed, 
between its side track and the main track, into which plain- 
tiff stepped, whereby he was thrown downward, his foot was 
thrown upon the track and run over, and crushed by the 
wheel of the car. It was further alleged, that the existence 
of the hole into which the plaintiff stepped was not known to 
him, but that the hole was left by defendant after it was no- 
tified of its existence, and knew, or ought’ to have known, 
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that it was unsafe and dangerous to its employees ; that as 
a result of the injury he twice suffered amputation—once 
between the ankle and knee, and afterwards between the 
knee and the hip. Wherefore damages were prayed. 

The answer denied negligence, carelessness or want of care 
on the part of defendant, in permitting deep and dangerous 
holes in the ground and the road bed, between the main and 
side track; admitted that plaintiff received injuries from 
having his foot run over by the cars, but denied that the 
same was caused by the negligence of the defendant, and 
averred that it was occasioned in part by an unforeseen and 
inevitable casualty, and in part by the carelessness and want 
of prudence of the plaintiff directly contributing thereto. 

The answer also denied that defendant’s road bed was in 
a dangerous condition, or that it permitted deep and danger. 
ous holes therein, but stated that, whatever its condition, it 
was well known to plaintiff at and before the happening of 
the injury; denied that there was any hole in the ground 
near the side track of its road, or that it had any notice of 
any hole being there, before the happening of the injury, and 
denied that the plaintiff stepped into any hole. 

The evidence, in brief, showed, that about daylight, on the 
morning of the 15th of June, 1869, the train, composed of 
freight cars, and called the dispatch train, arrived at the “ore 
switch.” a switch or side track on defendant’s road, between 
St. Louis and Carondelet. The train was in charge of T. J. 
True, as conductor, and plaintiff and one Jones were the 
brakemen. On arriving at the “ore switch,” the train was ent 
in two. One half was backed down on the side track, where 
plaintiff stood ready to couple the cars to some cars that were 
standing on the side track. Between the side track and the 
main track, a hole had been dug, about two or two and a half 
feet from the side track. There were loose ties lying about, 
and some of these ties laid over and partially concealed the 
hole. When the cars came together plaintiff did the coupling, 
stepped along the cars as they moved, stepping partly for- 
ward and partly out towards the rail, until he reached the 
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rail, when he took a step sideways to get clear of the cars; 
as he made this step, his right foot went into the hole, which 
eaused him to fall, and in falling his left foot was caught by 
the wheel of the car, which ran over it and crushed it. At 
the time of the accident it was not sufficiently light to see 
very distinctly. 

The evidence tended to show that the hole had been dug 
by steamboatmen, for the purpose of placing posts in it to 
tie their boats at the ore landing; that it had been there 
come three or four days, and that Jones, the other brakeman, 
had seen it two or three days before the accident, and com- 
plained of it to the section foreman. Plaintiff testified that 
he did not know of the existence of the hole until he stepped 
into it, and that he used great caution and prudence, though 
there was evidence going to show that he had been engaged 
in working on the switch every day since the hole had been 
dug. 

At'the instance of the plaintiff, the court gave two instrue- 
tions; the first was as follows: 

“If the jury are satisfied from the evidence in this case 
that there was a dangerous hole between the main track and 
the side track of defendant’s road, at a place where plaintiff 
was required or would be likely to step, in the discharge of 
his duties, whereby the risk of injury to plaintiff was in- 
creased, and that said hole was allowed to remain there after 
defendant knew of its existence, or might by the exercise of 
reasonable care and diligence have known thereof; and. if 
they further find that plaintiff received injuries in consequence 
of such hole having remained there after defendant knew or 
might have known of its existence, and that plaintiff was ex- 
ercising ordinary care and prudence at the time he received 
such injury, and did not know of the existence of said hole, 
then defendant is liable for such injuries.” 

The second instruction relates to the measure of damages, 
and is not objected to here. 

For the defendant, the court declared the law to be: 

“Ifthe jury believe from the evidence, that plaintiff was 
daily in the habit of passing along and over that part of the 














ST. LOUIS. 





Lewis, Adm’r, v. St. L. & I. M. R, R. Co. 





track of the defendant’s road, where the hole spoken of by 
the witnesses was situated, and that said hole was plainly 
visible to a man in the possession of his senses and faculties, 
the plaintiff cannot recover in this action, although the jury 
should believe that the plaintiff fell into said hole, and in 
consequence was run over and hurt by the cars.” 

“Tf the plaintiff knew of the exposure to danger in 
coupling cars upon the “ore switch” of the defendant, be- 
cause of the hole or holes alleged to have been dug in the 
road-bed of said switch, and the danger of stepping into said 
hole or holes, and with such knowledge consented to and did 
continue to remain in the service of the defendant as brakeman, 
and was thereafter thrown down by means of stepping into one 
of said holes, and was injured and crippled as in the petition 
charged, then the plaintiff cannot recover from the defendant 
for any negligence in permitting said holes to remain in 
said road-bed.” 

“In determining the question of carelessness and negli- 
gence on the part of the plaintiff. the jury will take into con- 
sideration all the facts and circumstances proved, including 
the condition of the track between the “ ore switch ” and the 
main track, the quality and quantity of light at the time the 
plaintiff attempted to couple the cars, and if, from all the evi- 
dence, they believe that negligence or want of ordinany care 
and prudence on the part of plaintiff directly contributed to 
the happening of the accident which caused the injuries sued 
for, they will find for the defendant.” 

And of its own motion the court gave this additional de- 
claration : 

“The court instructs the jury that the plaintiff, as a ser- 
vant of defendant, assumed all the risks attending the em- 
ployment he undertook. If, therefore, the jury believe from 
the evidence, that the plaintiff was injured by and through 
the negligence of his fellow servant in the same general em- 
ployment, the plaintiff cannot recover. 

Defendant asked for six additional instructions, which the 
court refused. The jury found a verdict for the plaintiff, 
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upon which judgment was rendered. This was reversed by 
the court at general term, and the plaintiff appealed. 

During the pendency of the appeal in this court, the plain- 
tiff died, and his administrator now comes in and asks to be 
made a party, and this is resisted on the ground that the suit 
abated on the death of the plaintiff, This preliminary ques- 
tion must therefore be first disposed of. 

It is insisted that the action died with the person, and as 
the judgment in his favor was reversed, it was thereby entirely 
destroyed or annihilated, and nothing was left but a simple 
right to recover, which would abate at his decease. Had the 
reversal been in a court of last resort, where it would have 
been necessary to have had a new trial on the merits, this 
effect might have been ascribed to it. The judgment in that 
event would not only have been annulled, but all the subse- 
quent proceedings would have been on the original cause of 
action. But now if the judgment of the intermediate court 
—the General Term—is reversed, the effect is to restore the 
judgment of the trial court. (Rankin vs. Perry, Adm’r, 5 
Mo., 501; Strouse vs. Drennan, 41 Mo., 289.) 

The operation of the judgment is suspended, but new life 
and validity may be imparted to it. Where in a transfer of 
a suit from the Circuit Court to the Supreme Court, the plain- 
tiff died after it was removed to the latter court, a motion to 
abate the suit was denied, and it was revived in the name of 
the personal representatives. The court said that by the re 
covery in the lifetime of the injured party, the claim for 
damages was merged in the judgment, and became a debt, 
with which the personal representative was chargeable ; that 
there was a difference between a simple appeal and an appeal 
in the nature of a writ of error, the latter merely suspended 
the judgment of the inferior court, but did not annul it. 
(Kimbrough vs. Mitchell, 1 Head, 539.) 

The correct doctrine seems to be, that where an appeal is 
in the nature of a writ of error, and only carries up the case 
to the court of appeals, as an appellate court for the corree- 
tion of errors that may have intervened on the trial of the 
case below, and for its adjudication upon the question whether 
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the judgment appealed from should be affirmed, reversed or 
modified, and the court has no other than appellate powers, 
to affirm, reverse or modify, then such appeal does not vacate 
but merely suspends the operation of the judgment. 

The instruction given for the plaintiff is the material ques. 
tion complained of as error in this cause. It is contended 
that it was wrong, because it told the jury that defendant 
was responsible if the risk of injury to plaintiff was increased 
by the hole being there, and it was allowed to remain after 
defendant knew of its existence, or might by the exercise of 
reasonable care and diligence have known thereof, and that 
the injury was received in consequence of the hole remaining 
after defendant knew, or might have known, of its existence. 
The instruction, however, declares at the same time, that it 
was necessary that the plaintiff should have exercised ordinary 
care and prudence in order to enable him to recover. 

The rule has long been established, and it is founded in 
justice and reason, that it is the duty of railroad companies 
to keep their road and works, and all portions of the track, 
in such repair and so watched and tended, as to insure the 
safety of all who may lawfully be upon them, whether pas- 
sengers or servants or others. They are bound to furnish a 
sate road, and sufficient and safe machinery or cars. The 
legal implication is, that the roads will have and keep a safe 
track, and adopt suitable instruments and means with which 
to carry on their business. They can provide all these by 
the use of the requisite care and foresight, and if they fail to 
do so, they are guilty of a breach of duty, and are liable for 
the consequences. (Gibson vs. Pac. R. R. Co., 46 Mo., 163; 
Chicago & N. W. R. R. Co. vs. Sweet, 45 Il., 197.) 

Under this rule it is held, that the companies are liable for 
the existence of all defects, which they knew, or by reason- 
able care and diligence might haveknown. (Gibson vs. Pae. 
R. R. Co., supra ; Ryan vs. Fowler, 24 N. Y., 410; Noves 
vs. Smith, 28 Verm., 59; Hayden vs. Smithtield Manf. Co., 
29 Conn., 548.) 

In the case of Snow vs. Housatonic R. R. Co., (8 Allen, 
441) it was decided that a railroad company might be held 
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liable for an injury to one of its servants, caused by a want 
ot repair in the road bed. 

There the plaintiff was injured in coupling cars, and in 
coming out from between the cars, he stepped into a hole 
which was permitted to remain on the side of the track, and 
the train caught his other foot and it was erushed, and the 
amputation of a leg became necessary. The plaintiff himself 
swore that he had known of the existence of the hole for some 
time, and had complained of it to the repairer of the track, 
and it was urged in the argument for the defendant that the 
omission to repair the defect which occasioned the injury, was 
the result of the negligence of the person whose duty it was 
to see that the track was kept in a safe and proper condition, 
and that the accident was therefore caused by the carelessness 
of a fellow servant. But this position was denied by the 
whole court. Bigelow, C. J., in writing the unanimous 
opinion, said: “ But this argument leaves out of sight the 
real ground on which the liability of the defendants rests. If 
the argument is well founded, then it would follow that as a 
corporation can only act by agents or servants, it would es- 
cape all responsibility for every species of injury caused by 
the defective machinery and apparatus, or badly constructed 
tracks, or insufficient bridges and other similar causes. So 
an individual could avail himself of a similar immunity if he 
conducted his business exclusively by agents or servants. 
But the rule of law does not lead to any such absurd result. 
The liability of the master or employer in such cases is 
founded, as has already been said, on the implied obligation 
of his contract with those whom he employs in his service. 
This requires him to use due care in supplying and maintain- 
ing suitable instrumentalities for the performance of the work 
or duty which he requires of them, and renders him liable for 
damages occasioned by a neglect or omission to fulfill this 
obligation, whether it arises from his own want of care, or 
that of his agents to whom he intrusts the duty.” 

The same principle has recently been reiterated in the same 
court, (Ford vs. Fitchburg Railroad Co., 110 Mass., 240) and 
the doctrine extended even further. The plaintiff was an 
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engineer engaged in running a locomotive engine, and wag 
injured by an explosion of his engine, which was old and out 
of repair. It was objected to the maintenance of the action, 
that the want of repair of the engine was caused by the neg. 
ligence of a fellow servant, but the court overruled the ob- 
jection, and in the opinion by Colt, Judge, it was said: “The 
rule of law which exempts the master from responsibility to 
the servant for injuries received from the ordinary risks of 
his employment, including the negligence of his fellow ser- 
vant, does not excuse the employer from the exercise of ordi- 
nary care in supplying and maintaining suitable instrument- 
alities for the performance of the work required. One who 
enters tile employment of another has a right to count on this 
duty, and is not required to assume the risks of the master’s 
negligence in this respect. The fact that it is a duty which 
must always be discharged where the employer is a corpora 
tion by officers and agents, does not relieve the corporation 
from the obligation. The agents who are charged with the 
duty of supplying safe machinery are not in the true sense of 
the rule relied on, to be regarded as fellow servants of those 
who are engaged in operating it. They are charged with the 
master’s duty to hisservant. They are employed in distinct 
and independent departments of service, and there is no difii- 
culty in distinguishing them even when the same person ren- 
ders service by turns in each, as the convenience of the em- 
ployer may require it.” 

The same principle is decided in a recent case in the New 
York Court of Appeals, (Flike vs. Boston and Albany R. R, 
Co., 53 N. Y., 549,) where it is held that a corporation is 
liable to an employee for negligence or want of proper care in 
respect to such acts and duties, as it is required to perform 
as master or principal, without regard to the rank or title of 
the agent entrusted with their performance, and that as to 
such acts the agent occupies the place of the corporation, and 
the latter is deemed present and consequently liable for the 
manner in which they are performed. 

Mr. Redfield, in the last edition of his Treatise on Railways, 
expresses tle opinion that corporations should always be re 
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garded as present in all acts performed by their agents within 
the range of their employment. (Redf. Railw., 5th ed. p. 
538, § 7.) 

It was the duty of the section foreman to keep the track in 
repair and see that every thing was safe. He was notified of 
the existence of the hole, and complaint was made to him 
about it, but he negligently omitted to act and failed to remedy 
the defect. Notice to him was notice to the company, and 
his negligence was the company’s negligence. (Harper v. 
Indianapolis & St. Lonis R. R. Co., 47 Mo., 567; Brothers 
y. Curtter, 52 Mo., 372.) 

The same doctrine prevails in England as to the liability 
of the master. In Holmes vs. Clark (6 Hurl. & N., 349), 
it was held that where machinery was required to be protected 
and kept in a certain way, and it was permitted to get in an 
unsafe condition, and complaint was made by a servant or 
employee during the period it was so out of repair, the mas- 
ter took upon himself the risk, and was responsible to a ser- 
vant for any accident that happened. Assuming then that 
the jury found the facts to exist as stated in the instruction, 
the conclusion of law predicated thereon was more favorable 
to the defendant than many of the best adjudged cases would 
warrant. 

Under the first instruetion given for the defendant, it is 
evident that the jury must have found that the hole was not 
so plainly visible that the plaintiff must have known of it by 
using his senses and faculties; and this finding is sustained 
by the evidence, as it is shown that old ties were allowed to 
accumulate and remain there and partially cover up the hole. 
The second instruction precludes a recovery if the plaintiff 
knew of the danger and exposure of coupling the cars because 
of the hole being dug, and the verdict negatives any knowl- 
edge on his part. The next permits the jury to take into 
consideration all the facts and circumstances existing at the 
time. and surrounding the event, to determine whether the 
plaintiff was guilty of carelessness or negligence, or whether 
he contributed to the happening of the accident. Under 
these instructions the jury must have found that plaintiff, by 
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his negligence, did not contribute to the injury, and also, that he 
did not know that the hole was there, and that it was not 
so plainly visible that it was carelessness to overlook it. 

This was going a great deal further than some of the cases 
require. 

In Kilke v. Boston & Albany R. R. Co., supra, the plain- 
tiff knew there was a deficiency of brakeman, and in Snow 
v. Housatonic Railroad, ube supra, the plaintiff was well 
aware that the hole which caused the injury existed, and yet 
in both cases the courts held that a recovery was proper, on 
the ground that it was the duty of the companies to furnish 
the necessary number of hands, and to keep the track safe 
and in good order, and that a failure to do either, was a vio- 
lation of their contract with their servants or employees. 

The instruction given by the court told the jury that the 
plaintiff, as a servant of the defendant, assumed all the risks 
attending the employment he undertook. If, therefore, they 
believed from the evidence that he was injured by and 
through the negligence of his fellow servant in the same gen- 
eral employment he could not recover. 

There is an admittedly correct abstract proposition em- 
bodied in this instruction, but I doubt greatly whether it was 
correctly applied. 

It is true in one sense, the section foreman whose duty it 
was to superintend the track and keep it clear and safe, was 
a fellow servant, as all are to a certain extent fellow servants 
who are engaged in the same business or enterprise; but he 
represented the company in the line of his duty—he was the 
company in that regard—and his negligence was the com- 
pany’s negligence in a matter in which it owed a duty and 
obligation to its servants. If a mistake was committed, it 
was a mistake in favor of the defendant. 

The instructions given covered the whole case, and were 
directed to every issue that could arise therein. 

It is unnecessary to enter into an examination of those 
refused. Some of them had already been given in substance, 
and the others were incorrect. 
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The judgment at general term should be reversed, and that 
at special term affirmed. 

Judges Vories, Napton and Sherwood concur. Judge 
Hough expresses no opinion. 
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1. Practice, civil—Promissory note—Instruction calculating amount of verdict 
improper.—In suit on a promissory note, an instruction directing the jury, — 
in case they find for plaintiff, what amount they shall allow, is improper, but 
will not for that reason warrant a reversal, when the sum is correctly cal- 
culated. 

Practice, civil—Instructions—Ezceptions.—The Supreme Court will not re- 
view an instruction, the giving of which is not excepted to. 


to 


Appeal from St. Louis Circuit Court. 
Krum & Patrick, for Appellant. 
4. J. P. Garesche, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


This was a suit on a promissory note. The defence set up 
was, that at the time the note was made, the plaintiff promised 
and agreed with the defendant, that he would renew it 
when the same became due; that plaintiff refused to renew 
it, and that it was protested for non-payment; and that there- 
by the defendant, who was a merchant, suffered damages 
which he asked to have recouped. The court gave one in- 
struction to the jury on motion of plaintiff, and a verdict was 
rendered in his favor. In the instruction the interest was 
calculated on the amount of the note, and the expense of pro- 
test, and the jury were told that if they should find for the 
plaintiff, they should find the sum thus named. The jury 
disallowed the counter-claim and found for plaintiff the 
amount of the note, with interest and protest, as calenlated and 
put in the instruction. It is not pretended that the calcula- 
tion was wrong, and the counsel for the defendant admits that 
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the plaintiff is entitled to recover, but they contend that it 
was the province of the jury to calculate the amount for which 
they were to bring in a verdict, and in this I think they are 
right. : 

But there are two good reasons against a reversal. First, 
no exceptions were taken to the giving of the instruction, 
and secondly, this court is not in the habit of reversing, un- 
less some error was comniitted on the trial materially affect- 
ing the right of the party. 

Judgment affirmed, All the judges concur. 





° 


Wittiam C. West. Respondent, vs. Sr. Louis, Kansas Crry 
AND Nortuern Rartway Co., Appellant. 


1. Land titles—Division fences—Boundaries, how setiled.—Parties will not be 
bound by an intervening fence as a boundary dividing their lands, where they 
claim only to the extent of their paper title, whatever that may be, and the 
fence is suffered to remain simply as a matter of convenience. 


Appeal from Audrain Circuit Court. 
W. Blodgett & M. Mc Keag, for Appellant. 
Gordon & Melihany, with E. B. Sherzer, for Respondent. 
Waener, Judge, delivered the opinion of the court: 


This action was for a trespass alleged to have been com- 
mitted by the defendant, by unlawfully entering upon a tract 
of land and wrongfully tearing down and carrying away a 
string of fence, and cutting down and destroying twelve apple 
trees. 

The answer of the defendant denied the unlawful entry; 
denied that the plaintiff was the owner of and in possession 
of the land, and averred that it was in possession of the strip 
by virtue of a conveyance from one J. B. Morris to the North 
Missouri Railroad, and from the latter to the defendant ; and 
for a further justification defendant alleged that it did eut 
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down some apple trees, and take some rails from a fence 
which were upon its own land and were its own property ; 
that the rails were replaced by new ones, and that its action 
was necessary for the proper construction and operation of its 
road, and in order to build a new fence. Defendant replied, 
denying the new matter set up in the answer. 

J. B. Morris was the primary source of title, and both par- 
ties claimed under him. The land in controversy, on which the 
alleged trespass was committed, is a portion of a strip fifty- 
six feet wide, extending from the centre of defendant’s track, 
which the North Missouri Railroad purchased from Morris, 
receiving a deed therefor, dated June 6, 1861, which was duly 
placed upon record. 

Plaintiff, to maintain the issue on his side, introduced a 
deed from Morris to himself, dated November 8, 1862, con- 
veying a tract of land, of which the strip formed apart. In 
this deed the right of way to the railroad company is ex- 
pressly reserved. 

Plaintiff was then sworn and testified in his own behalf 
that he purchased the land described in the deed from Mor- 
ris, in December, 1861, and went into possession, but did not 
get the deed till 1862; that at that time the railroad was 
located on the land, and that the old fence was standing about 
thirty-six feet from the track ; that the rails which he claimed 
that the defendant took out of the old fence, were standing 
within fifty-six feet of the railroad, and that what he meant 
when he said that defendant cut off the apple trees, was that 
when defendant ran the new fence in the orchard, it left ten 
trees standing between the new fence and the railroad track, 
and that they were within the fifty-six feet; that only four 
trees were cut down in building the fence; that Morris told 
him that the company had paid for the old fence that was 
standing upon the land. 

Plaintiff introduced Morris as a witness, and he testified 
that before plaintiff purchased, he told him that the fence 
around the orchard was the company’s fence; that it was 
built there before he made the conveyance to the company ; 
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that he and the company knew it was not filty-six feet from 
tlie railroad, but the company paid him for it, and it was not 
moved back; that the company and himself did not treat the 
fence as the dividing line, but as it was there when he made 
the convevance, they let it remain. 

The defendant then introduced deeds showing a regular 
chain of title to itself to the strip of fifty-six feet. 

The cause was submitted to the court without the inter- 
vention of a jury, and the defendant offered the following in- 
struction: “If the court, sitting as a jury, should believe 
from the evidence in the case, that on the 6th day of June, 
1861, John B. Morris was the owner and in possession of the 
land described in plaintiffs petition, and at that time con- 
veyed to the North Missouri Railroad Company the fifty-six 
feet lying on the south side of, and parallel to, the centre of 
the tract of said railroad ; and at the time of such conveyance 
the fence of the said Morris was standing on the land so con- 
veyed, as well as some apple trees; and that the said North 
Missouri Railroad Company paid the said Morris for said fence 
and agreed that the same should remain on said land; and 
that afterwards the said Morris conveyed the land described in 
plaintiffs petition to the plaintiff, excepting the part so con- 
veyed to said company, with full knowledge on the part of 
the plaintiff of said agreement between the said Morris and 
said company, then the defendant will not be liable in an ac- 
tion of trespass for entering upon said land and moving said 
fence, if by proper conveyance the defendant had acquired 
the title of said company to said fifty-six feet of land.” 

This instruction the court refused and then rendered judg- 
ment for plaintiff. 

The instruction should have been given. Defendant’s 
grantor bought the property and paid for it. Not only did 
it buy the real estate, but it purchased and paid for the fence 
also. Of all this plaintiff, when he subsequently purchased, 
had full notice. Plaintiff only acquired the right and title 
possessed by Morris, and he had previously sold the fifty-six 
feet including the fence to the grantor of the defendant. 
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There was no question of the statute of limitation in the 
ease. The statute was not pleaded, and there was no evi- 
dence to show that either party ever intended to claim any- 
thing more. than they were entitled to under their paper 
title. 

Leaving the old fence where it first stood was obviously a 
mere arrangement of convenience. 

The facts in the case bring it within the principle adjudged 
by this court in Knowlton vs. Smith (86 Mo., 507), and Kin- 
eaid vs. Downey, (51 Mo. 552). 

The judgment should therefore be reversed. The other 
judges concur, except Judge Lewis, who did not sit. 





co) 


Strate ex rel. Grrarp B. Arien, Adm’r of R. M. Rentox, 
dec’d, Appellant, vs. Tae County Court or Sr. Lours Co., 
Respondent. 


1. County Court—Mandamus to compel to pay over fo petitioner money collected for 
railroad tares—Memorandum on records of County Court.—lIt is the evi- 
dent duty of a County Court, under the statute (Wagn. Stat. 305-6, 3 19) to issue 
a certificate to the applicant therefor, who has paid a special tax levied and 
collected for railroad purposes. But this simple memorandum, viz: “Pd. be 
fore judg’t, Jan’y 17th,’67,” appearing in the columns of the tax books of 
a County, without any entry showing the amount paid, or on what lots, or by 
whom paid, is evidence too vague and indefinite to authorize mandamus com- 
pelling the Court to pay over a given sum to the petitioner for special taxes so 
levied and collected. And especially, where relator’s petition and reply show 
the existence of better evidence in the records of the County Court, a peremp- 
tury writ should be refused. 


Appeal from St. Louis Circuit Court. 
Pollock & Gottschalk, for Relator. 
T. C. Reynolds, County Counsellor, for Respondent. 
SuErwoop, Judge, delivered the opinion of the court. 


{t is the evident duty of a County Court under the provis- 


ions of Wagn. Stat., (305, § 19,) to issue a certificate to the per- 
383—voL. LIX. 
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son applying therefor, who has paid a special tax levied and 
collected for railroad purposes. But it is equally evident that 
upon issue joined as to whether such taxes have been paid, 
the onus of establishing the fact of payment lies on the party 
claiming to have paid it, and who consequently holds the af- 
firmative. This is only the assertion of a legal truism, but 
sometimes a recurrence to the rudimentary principles seems 
absolutely necessary. If the records of St. Louis County 
contained the proof of payment referred to, itis truly remark- 
able that steps were not taken to make this fact appear, or at 
least to establish in some appropriate way that relator had 
piid the taxes, and had thus become entitled as he claimed. 
The brief memorandum of “Pd. before judg’t, Jany, 17, 
’6T’ appearing in the columns of the tax books of St. Louis 
County, not showing what amount was paid, nor on what lots 
paid, nor by whom paid, is altogether too vague and indefi- 
nite to possess any probative value. DButevenif the memo- 
randum were regarded as evidence, still the petition for the 
writ of mandamus and the reply of the relator, show that 
better evidence existed on the County Court records, for the 
production of which no effort whatever was made. 

Under such circumstances, there was but one course left for 
the Circuit Court to pursue, and its judgment refusing the 
peremptory writ, is therefore affirmed ; all the judges concur. 





Sotomon G. Kircuen, Respondent, vs. Tae Cape GrrarRpDEat 
anD Srate Live Rattroap Co., Appellant. 


1. Practice, civil—Defense of frand—Triable by jury, when.—Fraud, when set 
up as a defense against a legal demand—and not as a ground for independent 
equitable relief—raises an issue which is properly triable by a jury. 

2. Corporation—Employment of agent—Charter powers.—A corporation may 
employ an agent to perform services consonant to its general design, without 
any specific authority for that purpose, conferred by the charter. 

8. Witness—Deposition of —Reading of to witness with question whether the same 

is true, when improper.—Counsel cannot read his former deposition to & Wit 
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ness, and then put the question, whether the statements contained therein are 
true, unless on a proper foundation laid for that purpose, he designs to 
show some inconsistency in the deposition, or to impeach the credibility of the 
wituess. Whether the deposition may be used to save time in asking ques- 
tions, is a matter purely in the discretion of the court, which cannot be re- 
viewed in the Supreme Court. 

Corporation—Suit against on contract for services—Proof as to promise to pay 
and offer of services—Allegation as to rescission of contract made by defendant 
with another corporation, etc.—In suit against a corporation for alleged services 
under a contract with the company, held, Ist, that the contract to employ 
and pay plaintiff having been shown, it was not necessary for him to 
prove a subsequent and distinct promise to pay, nor a further offer on 
his part, from time to time, to perform his services, after he had once 
notified the company of his constant readiness to do so, and had furnished them 
with his address, so that notice might reach him at any time; 2nd, thatin such 
case, where the engagement was to cease in event that a certain contract of de- 
fendant with another company was rescinded, the petition need not allege 
that such contract continued in force, such averment being a matter of af- 
firmative defense. 

8. Practice, civil—Instructions—Facts ignored in, ete.—One party to a suit can- 
not object that certain issues were ignored in instructions given for the oppo- 
site party, where they were sufficiently embodied in those given in his own be- 
half. 

6. Practice, civil—Verdict—Evidence—Supreme Court will not interfere, when, 

—It is a jong settled and salutary rule that, where in a civil action at law, the, 
verdict appears to have been fairly controlled by the weight of testimony 
and the trial court has acquiesced in it, this court will not attempt to review 
the evidence, especially when honesty of intention forms the chief matter of 
inquiry. 


~ 


Appeal from Mississippi Circuit Court. 
Fletcher § Reynolds, for Appellant. 


I. The answer converted this case into an equitable pro- 
eeeding, and it was error to give the case to ajury. (Weil 
vs. Kume, 49 Mo., 158; Freeman vs. Wilkerson, 50 Mo. 554.) 

II. The burden was en the plaintiff to show the authority 
of the company to make the contract sued on. (Hesse vs. 
Mo. State Mut. Fire Ins. Co., 21 Mo., 91; Hardesty vs. New- 
by, 28 Mo., 567; Sone vs. Palmer, 28 Mo., 539; Angel Corp., 
223, 234.) 


Kitchen, Pope & McGinnis, with Louis Houck, for Re- 
spondent. 
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I. Where frand is pleaded asa defense to an action at law 
for the recovery of money, and the answer does not show a 
state of facts entitling the defendant to equitable relief. then 
the question of fraud can be passed upon by a jury. (Swayze 
vs. Burke, 12 Pet. 11, 21; Sto. Eq. Jur., § 60.) 


Lewis, Judge, delivered the opinion on the court. 


The petition stated in substance, that defendant, by a reso- 
Intion of its board of directors, adopted May 23, 1870, em- 
ployed plaintiff as its general agent, with an extensive range 
of powers and duties for the management of its external af- 
fairs; that his salary was to be $10,000 per‘annum, and the 
engagement was to continue at least six months, or until a 
contract made on the same day by defendant with the Cairo 
and Fulton Railroad Company, should be rescinded; that 
plaintiff entered immediately upon the discharge of his duties, 
and thenceforth was at all times willing, and held himself in 
readiness, to perform any services which might be required 
of him, as such agent, by defendant, for the said term of six 
months; that defendant had failed and refused to pay, ete., 
wherefore plaintiff demanded judgment for $5.000. 

The answer, after general denials, set up for defense that 
the adoption of the resolution employing plaintiff, was with- 
out authority, and was procured by false and fraudulent re- 
presentations; that plaintiff represented himself as an officer 
and large stock-holder in the Cairo and Fulton Railroad Co. ; 
that he had great personal influence with capitalists in this 
country and in Europe, and with County Courts of certain 
counties; that as agent for defendant, he would procure a 
transfer from the Cairo and Fulton R. R. Co. of valuable 
franchises and property, ineluding from 200,000 to 400,000 
acres of land, and would obtain large county subscriptions to 
the capital stock of defendant, besides other great aids and 
advantages to defendant in building its railroad ; that these 
representations were relied upon by defendant, and were the 
whole inducement to the adoption of the resolutions; but 
that they all proved to be false and fraudulent, so that de- 
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fendant realized none of the promised benefits; that defend- 
ant, before ascertaining the falsity of said representations, 
paid to plaintiff, on account of said agency, the sum of 
$1,943.16, which defendant claimed a right to recover back 
with interest. 

It was also alleged that plaintiff rendered no services under 
his pretended contract of agency, but abandoned the same 
wholly, and that defendant had rescinded the contract soon 
after its date, and discharged the plaintiff upon discovery of 
said frauds. 

A reply was filed by plaintiff, putting in issue all the new 
matter Gontained in the answer. The verdict and judgment 
were in favor of the plaintiff, for the amount claimed less the 
payment proved by defendant. 

When the case was called for trial the plaintiff demanded 
a jury, to which defendant objected, on the ground that its 
answer introducing an equitable defense, made it a chancery 
ease which must be tried by the court. His objections were 
overruled, and a jury was sworn. There was no error in this 
ruling. The answer was not in the nature of a cross-bill, de- 
manding equitable relief. The defense of fraud against a 
legal demand, raises an issue which is properly triable by a 
jury. (Swayze vs. Burke, 12 Pet., 11.) In the case of Free- 
man vs. Wilkerson, (50 Mo., 554) relied on by defendant, 
the answer set up a distinct claim to equitable relief. 

The plaintiffs testimony tended to prove the allegations 
in the petition. At its close the defendant asked the court 
to instruct the jury that the plaintiff could not recover be- 
cause he had omitted to prove that defendant was authorized 
by its charter to make the alleged contract. The refusal so 
to instruct is assigned for error. 

In the absence of charter restrictions, the power of a cor- 
poration to make contracts is usually measured by the general 
objects and purposes of the incorporation. It is always pre- 
sumed that a corporate body may make any proper contract 


whose scope and tendency are manifestly to forward the de- 
sign of its legislative creation. It is often necessary, how- 
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ever, to prove the charter power, where the contract in issue 
is of a character foreign to such general design. In this cage 
the answer sets out at length the purposes of defendant’s in. 
corporation, from which it appears that the agency under 
consideration was created, if at all, expressly to carry out or 
advance those purposes. It was therefore, right to refuse 
the instruction. 

In the course of the trial many exceptions were saved by 
defendant, touching the admission or exclusion of testimony, 
We do not find any of them available for a showing of error, 
While the plaintiff was under cross-examination as a witness, 
defendant proposed to read to him his deposition previously 
taken ; and to ask him whether all the statements contained 
therein were true at the same time disclaiming any inten- 
tion thereby to impeach the credibility of the witness. The 
plaintiff's objections to this was properly sustained. The wit- 
ness was present for examination upon all the facts within his 
knowledge. His previous narration of them could not modify 
their effect, and was wholly immaterial, unless upon a proper 
foundation it was employed to show some inconsistency, or 
otherwise to impeach the testimony in its credibility. 
Whether the deposition might have been used to save time 
in asking questions, was a matter purely within the discretion 
of the court, and is not a proper subject for revision here. 

Objection was made to the introduction of a resolution 
adopted at the expiration of six months after plaintiff's ap- 
pvintment, in which defendant’s board of directors declared 
the appointment revoked. The admission of this testimony 
could not prejudice the defendant’s case. If it had a ten- 
deucy to show that the board treated the contract as in force 
up to that time, such a tendency was entirely legitimate. 
There was no point in the case upon which it could mislead 
the jury. 

It was not necessary for either the petition or the proofs 
to show that the defendant made a distinct promise to pay 
the plaintiff at a date subsequent to the making of the con- 
tract. Ifthe contract was not a nullity, it created of itself a 




































MARCH TERM, 1875. 





Kitchen v. Tie Cape Girardeau & State Line R. R. Co. 





sufficient obligation to pay without any additional promise. 
Nor was it essential, as defendant assumes, that the plaintiff 
should have continnally offered to perform the work pertain- 
ing to his agency, through the whole period of his engage- 
ment. It was sufficient for him to allege and prove that he 
wis in constant readiness. He announced this to the presi- 
dent of defendant, furnishing his address, so that a notice 
might reach him whenever his services should be required. 
Ii, after this, it was still requisite that he present himself 
from time to time, with an offer to perform work, it might 
be claimed with equal propriety that he should so present 
himself on every day, or in every hour of every day. It no- 
where appears in the testimony that the plaintiff omitted or 
neglected any specific work which the nature of his agency 
required to be done, or which was demanded of him by the 
defendant. 

It is urged for defendant, that inasmuch as the engagement 
with the plaintiff was to cease in the event of a rescission of 
the contract with the Cairo and Fulton Railroad, therefore, 
the petition was defective in its omission to allege that the 
latter contract was not rescinded at any time during the six 
months. We cannot see the force of this objection. Neither 
the existence nor the continuance of the Cairo and Fulton 
R. R. contract was made a condition precedent to the crea- 
tion of contract liabilities between the plaintiff and defend- 
ant. The possible rescission was merely a condition subse- 
quent, in the nature of a defeasance. Its effect would be 
similar to that of a rescission of their own contract by the par- 
ties themselves. It would be unusual for a petition, after 
setting out a contract sued on, to adda distinct allegation 
that the parties had not agreed to cancel it. If there was a 
rescission of the Cairo and Fulton R. R. contract; this was 
matter of affirmative defence, which there was no need for 
the plaintiff to anticipate by a negative, either in allegation 
or proof. 

We can find no error in the instructions given for the 
plaintiff. They embodied the law of the case substantially 
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as it appears upon the points already treated in this opinion, 
No instructions were refused on the application of defendant, 
Those given for it covered every ground of defense with the 
utmost liberality permitted by the law in its behalf. 

The defendant complains that two points in its defense 
were ignored in the instructions given for the plaintiff, and 
also.in the overruling of its motion for a new trial. These 
were: 1, that the contract was obtained by fraud on the part of 
the plaintiff; and 2, that there was proof of a rescission of the 
contract by the defendant on the 2nd of July, which the 
plaintiff accepted by withdrawing himself from all further 
service. 

The defendant’s instructions embraced these points in all 
their extent; so that no harm was done by their omission 
from the plaintiffs. There was nothing in the structure of 
the plaintiff's instructions which demanded a recognition of 
these matters, in order to a proper statement of the law upon 
the hypotheses which they presented. 

As to the motion for new trial, we do not perceive that the 
defendant’s proofs at the trial were conclusive against the 
verdict, as is claimed. Upon the question of fraud it would 
be difficult to say from the evidence, that any of the plaintiff's 
representations were known by him to be untrue. Most of 
the facts embraced by them were as fully within the defend- 
ant’s means of knowledge as the plaintiffs. The one upon 
which the most stress was laid, was that the Cairo and Fulton 
Railroad Company had been sold out by the State, with all 
its franehises and property, long before the time when the 
plaintiff was proposing great advantages to be derived by de- 
fendant from that defunct corporation. It sufficiently ap- 
pears that the defendant’s officers were as fully aware as the 
plaintiff of the “sell out,” and its public history. The legal 
effects, as far as shown, had not been the subject of any final 
adjudication, and were open equally to the speculative 
opinions of either party. Either or both might prove wrong 
in such opinions, without a ground for any suspicion of will- 
ful fraud. Similar views are applicable to the plaintiff's 
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statements of what he might be able to accomplish through 
his influence with outside parties. 

If failure of accomplishment were conclusive proof of in- 
sincerity in the undertaking, the result might be otherwise. 
But the instructions given for the defendant placed all these 
considerations so fully and properly before the jury, that their 
verdict can only be regarded as a finding for the plaintiff 
upon the naked issues of fact, and as fairly controlled by the 
weight of testimony. The trial court having acquiesced in 
in the verdict, we should depart from a long settled and salu- 
tary rule were we to undertake here to strike a balance be- 
tween the verdict and the evidence—especially in a case 
where honesty of intention forms the chief matter of inquiry. 

An attempt is made to show that the obtaining of the 
lands of the Cairo and Fulton Railroad Company, and of the 
county subscriptions, ete., were in fact the consideration and 
precedent condition upon which defendant promised to pay 
plaintiff a salary of $10,000 per annum. But this is not sus- 
tained by the contract as proved. Such of those matters as 
were not included in a separate contract made at the time 
between the two railroad companies, were mere matters of 
inducement and representation, whose legal tendencies were 
fairly announced in the instructions. 

The judgment below must be affirmed ; Judge Wagner ab- 
sent; the other judges concur. 


Nots.—The foregoing opinion was delivered at the October Term, 1874. A 
motion for re-hearing was filed at the same term and continued. At the pres- 
ent term this motion was overruled, Hence, the appearance of the opinion 
in the present volume. 
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Grorce GrnrxE, Respondent, vs. Micuart Jop, Appellant. 


1. Attorney—Failure to plead—Client must suffer—Where an attorney is em- 
ployed in a cause, the fact that his client is not in fault, and that judgment 
goes against him through the laches or bad faith of the attorney will furnish 
no ground for relief. The acts and omissions of the attorney in such case 
are those of the client. 


Appeal from St. Louis Cirewit Court. 
Thomas Childress, for Appellant. 
H. A. Clover with F. §& L. Gottschalk, for Respondent. 
Waaner, Judge, delivered the opinion of the court. 


This case comes before us for review from a ruling of the 
court below, refusing to set aside a judgment rendered against 
the defendant for want of an answer. It appears that the 
summons was served on the defendant in May, but not in 
time to bring defeudant in for the June term, and therefore 
the cause was triable at the October term. At that term 
there was no appearance for the defendant, and no answer 
filed, and a final judgment was rendered, which the defend- 
ant moved to set aside in eight days after its rendition. The 
motion is accompanied with an affidavit in which he states 
that when the process was served on him he employed one 
Poepping, an attorney at law, to attend to the case for him, 
and pnt him in possession of the facts relied on for a defence ; 
that Poepping told him that the case could not be tried till 
the October term, and that it would be necessary to have a 
new writ served on him; that no further service was made, 
and that he knew nothing more about it till he saw in the 
papers that the October term was in session. He then went to 
Poepping to see about the matter and was assured by him that 
he was attending to it,and he alleges that Poepping did nothing 
but permitted judgment to go by default, and that as soon as 
he was advised of the judgment he appeared and moved to 
set it aside. : 

It has been frequently decided in this court that the omis- 
sion of the attorney spoken to in the cause to plead, or make 
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the proper defence, cannot place the application to set aside 
the judgment by default upon more favorable grounds, than 
if the omission had been on the part of the defendant him- 
self. The attorney is the agent of the party employing him, 
and in the court stands in his stead, and any act of the at- 
torney must necessarily be considered as the act of the client. 
(Field vs. Matson, 8 Mo., 686; Kirby vs. Chadwell, 10 Mo., 
392; Austin vs. Nelson, 11 Mo., 192; Ridgley vs. Steamer 
Reindeer, 27 Mo., 442.) A different principle would lead to 
endless confusion and difficulty in the administration of jus- 
tice. 

In the present case, the damages had been assessed, and 
the judgment made final, and under such circumstances it 
would require strong proof of fraud or gross abuse of power 
to authorize us to interfere with the discretion of the court 
below. But the affidavit only shows a case of culpable negli- 
gence on the part of the attorney, and against that we will 
not relieve. 

The judgment cannot be disturbed without overthrowing 
the long settled practice in this State, and it must therefore 
be affirmed. 

All the judges concurring. 
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Rosert N. Dean, Defendant in Error, vs. Toe La Morre 
Leap Company, Plaintiff in Error. 


1. Corporation—Defence that officers making contract were acting for another 
foreign compang of same name—Proof as to incorporation— Notice as to other 
company, ete—Plaintiff sued a corporation as organized under the laws of 
Missouri. The defence set up was that its managing officers, at the time of 
making the contract declared upon, were acting on behalf of a foreign corpo- 
ration bearing the same name. The proof, however, showed an incorporation 
under the statutes of this State, and failed to show any notification that the 
Officers were acting under other powers. Held, that plaintiff had a right to 
presume that the company was lawfully acting here in pursuance of authority 
derived from our statute; especially as the same persous were the managers 

of both corporations, 
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2. Corporation—Change of name—Responsibility for old debts —Whiere for the 
purpose of convenience a corporation changes its name, but continues in the 
same general business with the same officers, the company under the new name 
is responsible for all the debts it has previously contracted, 


Error to Madison Circuit Court. 
R. B. Lockwood, for Plaintiff in Error. 
Robinson § Clardy, for Defendant in Error, 
Waener, Judge, delivered the opinion of the court. 


From the record it appears that on the premises of the de- 
fendant a barn was burnt, and through its agent the defend- 
ant offered a reward of five hundred dollars for the discovery, 
apprehension and conviction of the incendiary. The plain- 
tiff and those whom he represents arrested the criminal and 
procured his conviction, and then claimed the reward ; but the 
defendant refused to pay it, partly on the ground that another 
person was entitled to it, and partly for the reason that it was 
not the defendant that offered the reward. As to the first 
defence, it is sufficient to say that the question as to who was 
entitled to the reward was submitted to the trial court upon 
the evidence adduced by both parties, and the issue was found 
for the plaintiff, and that is conclusive upon that fact. 

The second point is, that the defendant here sued did not 
offer the reward. The amended answer on which the case 
was tried, denied that there was any such corporation as that 
stated in the petition, and averred that there was a co-partner- 
ship existing and doing business under that name and style, 
and that it was the co-partnership that made the offer of the 
reward for the discovery, apprehension and conviction of the 
criminal. But this seems to have been abandoned on the 
trial and the defence sought to be established by the evidence 
was, that there were two corporations by the same name, 
one incorporated under the provisions of the laws of this 
State, and the other chartered under the laws of New York; 
and that at the time they were acting under the New York 
organization, and not under the corporation as authorized in 
this State. 
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The record was produced and read in evidence, showing an 
incorporation according to the directions of our statute, and 
that amply sustained the allegations in the petition that de- 
fendant was a corporation under the laws of this State. It 
js not pretended that notice was ever given to anybody that 
defendant ever claimed to act under any other powers than 
those derived from the lawsof our State. Under such cir- 
cumstances those who dealt with it and relied upon its pro- 
mises had a right to presume it was lawfully acting here in 
pursuance of authority emanating from our statute. More 
especially is this so, when it appears that the same identical 
men were the managing officers of both corporations. 

It is further insisted for the defendant that the action cannot 
be maintained because it is a new organization and not the ori- 
ginal one that offered the reward. Its own testimony in 
reference to this matter is this: The New York corporation 
and the Missouri corporation had precisely the same names, 
viz: The Mine La Motte Company, and, to avoid confusion, 
they changed the name to the La Motte Lead Company, and 
continued the same general business with the same officers. 
This company, under a new name, was responsible for all the 
debts it had previously contracted, and the suit was properly 
instituted. 

There has been some criticism here in respect to the peti- 
tion, but it was certainly good after verdict. 

There is no merit in the defense ; ; plaintiff was induced 7 
the offer of the defendant and by its representatives to incur 
hazard in arresting a criminal, and expend money in employ- 
ing counsel to procure his conviction, and he was entitled to 
the reward. 

The obligation is now attempted to be avoided by the merest 
technicalities; the judgment was for the plaintiff, and it 
should be affirmed. 

The other judges concur. 
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Louts Turner, Respondent, vs. A. A. Mrturer, Appellant, 


. Contract for manufacture and sale of patent medicine—Construction of— 


Covenants going only to part of the consideration—Mutuality of covenants— 
Counter-claim.—A contract between A. & B. for making and vending a patent 
medicine, contained, among others, the following separate stipulations; Ist. A, 
was to buy all material, for the manufacture, from B. if sold at cheapest rates: 
2d. A. was to turn over to B. all orders for the specific: 3d. B. in the purchase 
of the bottled medicine was to pay half the amount agreed on in cash, remain. 
der in articles used in the manufacture; and he agreed to keep enough bottles 
on hand to supply the market: 4th. All settlements between the parties were 
to be made January Ist and July Ist. In suit by A. for money and material 
claimed to be due under stipulation No 3, for bottles purchased by B., held, 1st, 
that under the agreement, B. could not be compelled to pay for bottles bought 
by him till the date—of those above named—next succeeding the purchase: 
2nd. that defendant could not defeat plaintiffs entire claim by showing failure on 
his part to turn over to defendant each and every order on him for bottles as pro- 
vided by stipulation 2. That covenant went only to a part of the consideration, 
and covenant 3 was not dependent upon it, But defendant might recover by 
way of counter-claim for any losses occasioned to him by plaintiff's failure to 
turn over orders, which losses were in excess of the sum due plaintiff. 


. Contract—Reciprocal obligation—Performance of what by plaintiff necessary 


to entitle him to recover of defendant.—Where a contract contains various mis 
tual stipulations, neither can recover for the breach of a covenant in his favor 
without proving the performance of all acts, on his part, which by the contrav:t 
are conditions precedent to the obligation of defendant, and without showing 
his readiness to perform those, if any, which were to be performed concurrent; y 
with the act to be done by defendant. 


. Contracts— Covenants when independent—Suit upon covenant affecting only part 


of the consideration.—Generally where covenants on the part of the differ 
ent parties to a contract are to be performed at different times, they will be con- 
sidered to be independent and a breach of one can be sued for without 
alleging the performance of the other; and wherea covenant goes only tea 
part of the consideration, and a breach of the same may be paid for in dam- 
ages, it is construed as an independent one. The question whether covenants 
are dependent or independent is in general to be determined by the intention 
tion of the parties, 


Appeal from St. Louis Circuit Court. 


M. Kinealy, for Appellant. 


The covenants of the seventh clause are independent both 


of the covenants of the fourth and fifth; and the breach of 
the seventh could be compensated for in damages, and in no 


way embarrassed plaintiff in fulfilling the conditions of the 
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fourth or fifth clauses. (Mill-dam Foundry vs. Hovey, 21 
Pick., 417; Payne vs. Bettisworth, 2 A. K. Marsh., 427; Mor- 
rison vs. Galloway, 2 Harris & J., 461; Todd vs. Summers, 
2 Gratt., 167; Bennett vs. Pixley, 7 Johns., 249; Keenan vs. 
Brown, 21 Vt., 86; Butler vs. Manny, 52 Mo., 506; Fother- 
gill vs. Walton, 2 Moore, 630; 2 Pars. Cont., 527.) 


Lee § dams, for Respondent. 
Vortgs, Judge, delivered the opinion of the court. 


This action was founded upon a written agreement execu- 
ted by plaintiff and defendant on the 15th day of March, 1871, 
which was to the following effect : 

“First, the said Louis Turner, for certain considerations af- 
ter named, doth hereby appoint and constitute A. A. Mellier 
his only wholesale and general agent for the sale of his pro- 
prietary medicines known as “Turner’s Specific Wonder and 
Turner’s Liver and Blood Pills.” 

“Second, the party of the first part shall advertise the said 
A. A. Mellier as his only agent, in his circulars, on his trav- 
eling wagons and in all advertisements wherein said medi- 
cines are brought before the public.” 

“Third, the party of the first part shall not himself sell or 
permit his agents, while traveling, to sell to any dealer or other 
parties more than six dozen of the so called “Turner’s Wonder” 
or Pills, in any one town they may visit, but shall refer all 
dealers beyond the quantities above named, for their supplies, 
to the party of the second part.” 

“Fourth, it is further agreed, that the said Louis Turner 
will turn over all orders that may be received by him at his 
office in the city of St. Louis or from any other quarter, for 
any of his medicines, to be filled by the party of the second 
part.” 

“Fifth, the party of the first part agrees, also, to buy all the 
ernde materials, used in the manufacture of his medicines, from 
the party of the second part; Provided, all such articles 
shall be sold to him as cheap as can be bought elsewhere.” 
“Sixth, in consideration whereof, the said A. A. Mellier 
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doth bind himself to take of the party of the first part, by 
the 15th day of May, 1871, thirty gross of Turner’s “Specific 
Wonder,” “large,” for which he is to pay two thousand dollars, 
all of which is to be invested in wagons, horses, harness, and 
other appurtenances thereunto belonging, said teams, etc., to be 
used for the sole purpose of advertising and furthering the 
sale of said medicines.” 

“Seventh, it is also agreed that all future purchases of Turner’s 
medicines by the party of the second part shall be as follows: 
Large size ‘Wonder’ at the rate of six dollars per dozen ; small 
‘Wonder’ and Pills at three dollars per dozen each, to be paid 
for as follows, viz: one half cash, balance in such articles as can 
} e used in the manufacture of the ‘Wonder’ and Pills. The par- 
ty of the second part is not to be considered bound to take any 
given quantity, but it shall be left to his discretion to make 
it either more or less, as circumstances may warrant. He 
however pledges himself to the party of the first part to keep 
an ample supply of said medicines on hand sufficient to sup- 
ply all demands.” 

“Eighth, it is also agreed that all settlements of the parties 
to this contract shall be made the first day of July and Jan- 
uary of each year.” 

“Ninth, this contract to go into effect from date, and remain 
in full force until July 1st, 1872.” 

The plaintiff, after stating in his petition that he had at all 
times fully performed all of the provisions of the said con- 
tract, on his part to be performed, avers asa breach of the con- 
tract on the part of the defendant, substantially the follow- 
ing: That by virtue of the provisions of the seventh clause 
of said contract the plaintiff furnished to the defendant. at 
sundry times, the medicines referred to in said seventh clause 
amounting in the aggregate to $2047.77 ; that on or about the 
17th January, 1872, plaintiff made frequent demands upon 
defendant for articles used in the manufacture of said medi- 
cines, and that he also demanded money of said defendant in 
payment for the medicines so received by him under said con- 
tract, but that defendant refused to pay plaintiff for said medi- 
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cines, either in materials, ete., or in money, the balance due 
plaintiff. 

The petition alleges that there were, at said time, two hun- 
dred and fifty-five dollars due plaintiff for said medicines thus 
delivered after allowing defendant for all payments or credits 
thereon, and for which judgment was prayed, ete. 

The defendant denied that plaintiff had performed the pro- 
visions of the contract on his part, and also denied the breach 
of the contract charged against said defendant by the plaintiff. 

The defendant then set up by way of counter-claim to the 
plaintiff's action that he had performed the contract on his 
part, but that plaintiff had failed to perform the provisions 
of the contract on his part, to be performed, in this ; that con- 
trary to the provisions of the fourth clause and article of said 
contract, plaintiff during the existence of said contract, and 
prior to the first day of January, 1872, failed and refused to 
turn over orders received by him, at his office in St. Louis and 
from other quarters, for his medicines, to be filled by defend- 
ant, but that plaintiff had himself filled said orders and sold 
said medicines to the amount of seven thousand dollars, upon 
which the profits to defendant would have been one thousand 
dollars ; for which defendant prays judgment. The defend- 
ant also set up a similar breach on the part of plaintiff to the 
third clause of said contract, for which damages were claimed 
in the sum of six hundred dollars; for which judgment was 
also claimed. Issues were made on defendant’s answer. 

The evidence in the case tends to prove the issues on the 
part of each of the respective parties. 

The court instructed the jury on the part of the plaintiff as 
follows : 

1. “If the jury find for the plaintiff they will assess his dam- 
ages to be such sum as they shall find is due plaintiff after 
deducting the payments made by defendant, either in cash 
or in materials, from the whole amount due plaintiff for medi- 
cines furnished defendant at the price named in said con- 
tract.” 
34—vVoL. LIX. 
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2. “If the jury believe from the evidence that, on or abont 
the 18th day of January, 1872, the plaintiff had delivered to 
the defendant the medicines mentioned in said contract, and 
that plaintiff had not been fully paid therefor; that plaintiff 
demanded of the defendant certain materials used in the 
manufacture of said medicines; and that he also demanded 
money of defendant ; that defendant refused to furnish plain. 
tiff with all of said materials or with money, then the jury 
will find for the plaintiff, unless they shall believe from the 
evidence that plaintiff was guilty of some substantial breach 
of said contract on his part.” 

8. “The jury are instructed, that by the terms of the con- 
tract between plaintiff and defendant, the plaintiff was not 
bound to purchase the materials, entering into the composition 
of his medicines, of defendant, unless he could buy them as 
cheap as he could buy elsewhere, and if the jury believe from 
the evidence that the plaintiff could purchase the materials 
entering into the composition of pills cheaper from Werrell, 
then he had the right to purchase same from him.” 

These instructions were severally objected to by defendant, 
and his objections being overruled he excepted. 

The court then, at the instance of the defendant, instructed 
the jury as follows: 

1. “The court instructs the jury that, if defendant supplied 
plaintiff on his demand with the materials used in the mann- 
facture of said ‘Wonder’ in the proportions in which said 
materials entered into the composition of said ‘Wonder’, and 
was ready and offered to supply all of said materials, which he 
agreed tosupply, in said proportions, then defendant has com- 
plied with the requirements of the 7th clause of said con- 
tract.” 

4. “Unless the jury believe from the evidence under the 
instructions of the court that defendant has not complied 
with the requirements of his contract under the seventh clause 
of said contract, plaintiff cannot recover in this action.” 

The defendant also asked the court to give the jury the 
following instructions, to-wit: 
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2, “If the jury believe from the evidence that plaintiff after 
the date of said contract, and prior tu July Ist, 1872, pro- 
ceeded to fill orders for or to sell or dispose of any of said 
medicines to any person other than defendant, without the 
knowledge and consent of defendant, and did not turn over 
such orders or sales to defendant, then defendant is entitled 
to recover what from the evidence appears a fair reasonable 
profit on the amount of goods so sold or disposed of by plain- 
tiff, not exceeding one thousand dollars, deducting what 
plaintiff may recover for medicines furnished, if any.” 

8. “If the jury believe from the evidence that plaintiff, after 
the date of said contract and prior to July 1st, 1872, failed 
or refused to purchase crude materials, used by him in the 
manufacture of his medicines, from defendant, which he 
could have bought from defendant as cheaply as elsewhere, 
defendant is entitled to recover as damages for said failure 
such amount not exceeding $750, as the jury may believe 
from the evidence was the fair reasonable profit on the said 
materials used by plaintiff between said times.” 

The court refused to give the jury the two last named in- 
structions as asked for by the defendant, but added to each of 
said instructions the following: “ Provided, the defendant 
was ready and willing to comply with his part of the con- 
tract,” and then gave the said instructions to the jury as so 
amended. To this action of the court the defendant at the 
the time excepted. 

The jury then returned a verdict for the plaintiff for the 
sum of two hundred and fifty doljars, for which judgment 
was rendered. 

The defendant, in proper time, filed a motion for a new 
trial, on the ground that the court had erred in giving and 
refusing instructions, and that the verdict was not supported 
by the evidence. 

This motion being overruled, the defendant appealed to 
the general term of said court, where the judgment rendered 
at special term was affirmed, and the defendant appealed to 
this court. 
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It is insisted by the defendant that the court erred in giy- 
ing the jury the second instruction asked for by the plaintiff, 
and also erred in refusing the second and third instructions 
asked for by the defendant; and also erred in giving said 
last named instructions in an amended form, 

In order that we may be able to see whether the second 
instruction given on the part of the plaintiff is a correct-pre- 
sentation of the law as applicable to the pleadings and facts 
in this case, it will be necessary to examine into the pro- 
visions of the contract upon which the action is brought as 
well as the pleadings and evidence in the case. The con- 
tract was entered into on the 15th day of March, 1871, and 
the ninth clause provides that it shall go into effect from date, 
and continue in full force until July Ist, 1872. The first 
clause provides that the plaintiff for considerations to be after 
named, constitutes defendant his sole or only general agent 
for the whole sale of his proprietary medicines therein named, 

By the second clause the plaintiff agrees to advertise de- 
fendant as his only agent in all of his circulars and other 
modes of advertising his medicines. 

By the third clause plaintiff binds himself and _ traveling 
agents not to sell to any dealers or other parties more than 
six dozen of the bottles of pills named in any one town ther 
may visit, but such dealers are to be referred to defendant 
for their supplies. The plaintiff by the fourth clause binds 
himself to turn over all orders that may be received by him 
from any quarter, at his office in St. Louis, for any of his 
medicines to the defendant, to be filled by him. 

By the fifth clause, plaintiff agrees to buy all of the ernde 
material entering into the composition of his medicines from 
defendant, provided he can purchase of defendant as cheaply 
as of others. 

The sixth clause provides that in consideration of the mat- 
ters and things mentioned in the previous clauses the defend- 
ant binds himself to purchase by the 15th of May, 1871, 
thirty gross of plaintiffs medicines, and to pay therefor two 
thousand dollars, which suin is to be invested in horses, wagons, 
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ete., to be used for the purpose of advertising and furthering 
the sale of plaintiffs medicines, 

The seventh clause, for the breach of which this action is 
brought, provides that all future purchases of plaintiff's medi- 
cines by the defendant, shall be paid for at prices therein 
stated, one half cash and the remainder in such articles as 
can be used in the manufacture of the medicine ; and the de- 
fendant agrees to purchase in sufficient quantities to keep a 
supply on hand to satisfy the demand for the same. 

The eighth clause stipulates that “all settlements of the 
parties to this contract shall be made the first day of July 
and January of each year.” 

The plaintiffs petition first states that the provisions of 
the sixth clause had been performed by both parties, and that 
plaintiff had performed all the conditions and provisions of 
the contract on his part to be performed ; and that under the 
provisions of the seventh clause of said contract, he had fur- 
nished to the defendant at various times medicines, amoun- 
ting in the aggregate to the sum of $2,047 jj, as will appear 
by the exhibit filed; and that on or about the 17th day of 
January, 1872, he made a demand upon defendant for money 
and for materials used, ete., and that defendant refused to 
pay plaintiff either the cash or materials demanded. And 
it is further charged that at the time of said demand there 
was a balance due on the medicines furnished of $255 ,%%,, for 
which judgment was asked. 

To this the defendant, after denying his indebtedness to 
plaintiff, pleaded several breaches of the contract by plaintiff 
as hereinbefore set forth, by which he charges that he is dam- 
aged and which he pleads as a counter-claim to plaintifi’s 
action. The evidence is not set forth in full but it is not 
denied that the evidence on each side tended to prove the 
facts relied on by them respectively. The evidence of the 
plaintiff, however, does not show, or tend to show, at what 
time the medicines were delivered to defendant, for which 
the $255 was due, for which suit was brought. It is not 
shown whether said medicines were delivered before or after 
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the 1st of January, 1872, and the bill of particulars referred 
to in the petition is not set out in the evidence. 

It seems to me, that when we take into consideration the 
fact, that by the fifth clause of the contract, the plaintiff 
agrees to buy all of the crude material used in the manufac 
ture of his medicines from the defendant, if they could be 
purchased as cheaply of him as elsewhere, and that by the 
seventh clause the plaintiff agrees to take at least one half of 
the price of the medicines furnished to defendant in said 
materials, and the defendant agrees to keep a sufficient sup- 
ply on hand to supply the demand therefor; and when in 
connection with these provisions of the contract we consider 
the further fact that by the eighth clause it is “agreed that 
all settlements of the parties to this contract shall be made 
the first day of July and January of each year,” the proper 
construction of the contract is, that the plaintiff might pur. 
chase as much crude material of the defendant as he saw fit, 
binding himself, however, to take half of the value of the 
medicines purchased by defendant in such materials, and that 
defendant could purchase of plaintiffs medicines at least in 
quantities sufficient to supply the demand, but that neither 
should be required to settle and pay for such purchases, until 
the first dav of July or January after said purchases, which- 
ever one of said periods arrived first. In other words, that 
if eisher of the parties should make a purchase as contem- 
plated in the contract, after the first of January. 1872, he 
could not be required under the contract to settle or pay for 
the same until the first day of July, 1872. In this case nei- 
ther the pleadings nor evidence before us show at what time 
the medicines for which this snit was brought were delivered 
to or purchased by the defendant. 

The second instruction given for the plaintiff tells the jury 
that “if they believe from the evidence, that on or about the 
15th day of Jannary, 1872, the plaintiff had delivered to the 
defendant the medicines mentioned in said contract, ete., and 
that plaintiff had not been fully paid,” ete. 

This instruetion assumes, that if medicines had been de- 
livered to the defendant on the 17th of January, pay for the 
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same might be demanded on the 18th, and suit brought if 
the pay was refused, anda recovery had. We think this is 
not a proper construction of the contract. It is not shown by 
the evidence what amount of money was demanded, or the 
value of the materials which were demanded. It is conceded 
that half of the price of all medicines delivered to the defend- 
ant had been paid for in money. It should have been shown 
that the value of the materials demanded was not greater 
than the sum due plaintiff. 

The instruction assumes that if materials were demanded 
(regardless ot their value) and refused by the defendant, 
the plaintiff may recover the value of the goods sold. This 
is certainly erroneous. It would seem from the action of the 
court in refusing the second and third instructions as asked 
for by the defendant, and in giving the same with the amend- 
ments, thereto as heretofore stated, that the court construed 
the clauses of the contract for the breach of which defendant 
claimed damages by way of counter-claim, to be dependent 
mutual covenants or agreements, and that no action could be 
brought on them without alleging and proving a performance 
of or a readiness to perform all of the agreements on the part 
of the defendant to be performed. 

It is true that where a contract contains various stipula- 
tions, some on the part of one, aud soine on the part of the 
other of the contracting parties, neither can recover for a 
breach of a covenant in his favor, without alleging and prov- 
ing the performance of all acts on his part, which by the con- 
tract are conditions precedent to the obligation of the defend- 
ant, upon which suit is brought, and his readiness to perform 
those, if any, which were to be performed concurrently with 
the act to be performed by the defendant. (Denny vs. Kile, 
16 Mo.,450.) 

The question is, were the covenants or agreements relied 
on by the defendant, dependent or independent covenants? 
The general rule is, that where covenants on the part of the 
different parties are to be performed at different times, they 
will be considered to be independent covenants, and a breach 
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of one can be sued for without alleging or proving the per- 
formance of the other. Another rule is, that where the cov- 
enaut goes only to part of the consideration of both sides, and 
a breach of such covenant may be paid for in damages, it is 
an independent covenant, and consequently an action may 
be maintained for a breach of such covenant on the part of 
the defendant without averring performance of other cove- 
nants on the part of the plaintiff. (Pordage vs. Cole, 1 Saun- 
ders, 319; also note to same, p. 320, and authorities cited; 
Smith vs. Busby, 15 Mo., 387; Lucas vs. Clemens, 7 Mo., 
367; 2 Pars. Cont., 527; Bennett vs. Ex’rs of Pixley, 7 Johns. 
249; Keenan vs. Brown, 21 Verm., 186; 2 A. K. Marsh., 
427.) The dependence or independence of covenants is 
generally to be construed according to the intention of the 
parties. (Freeland vs. Mitchell, 8 Mo., 487.) 

Now, to test the present case by the rules before stated, 
was the covenant of the plaintiff to turn over all orders re- 
ceived by him for his medicines to the defendant to be filled, 
dependent upon the defendant’s having performed the entire 
contract on his part, or did the covenant on the part of the 
plaintiff, go to the whole consideration of the contract on 
both sides? It certainly was not dependent upon other cove- 
nants in the contract, and only went to a part of the consid- 
eration. Suppose that between the time the contract first 
took effect and the first day of July following the time for 
making the first settlement, the defendant should have pur- 
chased two thousand dollars’ worth of medicines for which 
he had not paid plaintiff, and plaintiff had, during the same 
time, sold a bill of medicines ordered from him, without turn- 
ing the same over to defendant, by which defendant was 
damaged in the sum of one dollar; and defendant refused to 
either settle or pay for the medicines received. Would it be 
pretended that the obligation of the defendant to pay for the 
medicines purchased was dependent upon the covenant of 
the plaintiff to turn over all orders for medicines to defend- 
ant; and could the defendant set up this breach of the agree- 
ment on the part of the plaintiff, and thus bar the plaintiff's 
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right of recovery? This certainly could not be done, for the 
simple reason that the two covenants or obligations are in- 
dependent, each going to only a part of the consideration of 
the whole contract. the breach of which could be estimated 
in damages. It follows, that the defendant had a right to 
recover on his counter-claim, if the evidence sustained the 
allegations of the answer. 

For the reason that it appears that the case was tried and 
decided on a wrong theory, and an improper construction of 
the contract sued on, the judgment is reversed and the 
cause remanded to the St. Louis Cireuit Court at special 
term; the other judges concur. 
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Bensamin Ames, Respondent, vs. Huan Grmore, ef al, Ap- 
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pellants. 


1. Equity, proceedings in—Title to land—Divestiture and investiture of, in 
same proceedings.—Courts of equity may in the same proceeding divest title 
out of a fraudulent grantee, and, also, invest it in the plaintiff. 

2. Chancery—Relief, what may be granted.—In chancery cases, courts may grant 
any relief which is consistent with the pleadings. 

8. Equity— Failure to dismiss as to certain parties, no ground for reversal, 
when.—Failure of the lower court to enter a judgment of dismissal as to cer- 
tain parties who do not complain, and under circumstances where no injury 
can result therefrom, will not authorize reversal of a decree in equity. 

. Practice, civil—Supreme Court— Objection to joinder when too late——An ob- 

jection for misjoinder of parties or causes of action, raised for the first time 
in the Suprerhe Court, comes too late. 
Equity—Bill to set aside deed on ground of fraud—Allegations as to considera- 
tion.—In proceedings in equity to set aside a deed where the petition charges 
both fraud and failure of consideration, but the gravamen of the action is the 
fraudulent intent with which the deed is executed, evidence which proves that 
the consideration did not entirely fail, but was merely inadequate, is compe- 
tent, as showing a circumstance to be taken with others in proof of fraud. 

. Fraud not presumed, when.—Fraud will never be presumed where all the facts 
consist as well with honesty and fair dealing. 

1. Fraudulent conveyance—Participation of grantee.—In order to defeat the 

title of a purchaser from a fraudulent grantor, he must participate in the 
fraudulent intent. 
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8. Conveyance by one in failing circumstances—Intent to hinder and delay credit. 
ors —One in failing circumstances may prefer one creditor to another, where 
he has no intention to thereby defeat, hinder or delay the remainder. 

9. Sales—gross inadequacy of price, taken with other circumstances conclu. 
sive of fraud, when.—Grosa inadequacy in the price paid for land is a badge 
of fraud which may be considered by the chancellor, and becomes of control. 
ling force when coupled with other cireumstances tending to prove fraud, 

10. Fraud—Evidence—Demeanor of witnesses.--In determining questions of 
fraud, much must be left to the judgment of the court which has the witnesses 
before it. 


Error to St. Louis Circuit Court. 


J. W. Noble, and Shearman, for Appellant, contended— 
among other points—that the court erred in its decree vesting 
the title of the land in plaintiff. Henderson vs. Dickey, (50 
Mo., 257), did not overrule the principle adopted in Peyton 
vs. Rose, (41 Mo., 262), that the court cannot, in the suit to 
set aside a deed, go further and clothe plaintiff with the title. 
And Henderson vs. Dickey, unquestionably denies the chan- 
cellor such power unless the petition contain two counts cal- 
ling separately for the two measures of relief. Again, that 
cause was based on a particular statute authorizing a writ of 
possession whenever a judgment is given for the conveyance 
of real property, which is not the case here. 


L. NM. Shreve and G. W. Mitchell, for Respondent. 


Vortes, Judge, delivered the opinion of the court. 


This action was brought to set aside certain deeds, in the 
petition named, on the ground that they had been executed 
for the fraudulent purpose of hindering and delaying the 
plaintiff in the collection of a debt due him from defendant 
Gilmore. 

The substantial facts set out in the petition were: that the 
defendant Gilmore, in the month of December, 1869, was in- 
debted to the plaintiff in the sum of $8,000; that suit was 
then pending in the St. Louis Circuit Court between Gilmore 
and the plaintiff for the adjustment of said indebtedness ; that 
on the ninth day of June, 1871, plaintiff recovered against 
said Gilmore, in said action, a judgment for the sum of 
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$1.382.20, together with costs; that on the third day of Jan- 
uary, 1870, said Gilmore conveyed a lot of ground in block 
605, on Seventh street, in the city of St. Lonis (which is de- 
scribed in the petition), with the improvements thereon, to 
Luther Babcock as trustee for Daniel G. Taylor, to secure the 
payment of $1,500 claimed to have been loaned by said Tay- 
lor to Gilmore, and which was payable with interest three 
years after date; that said conveyance was made by said Gil- 
more with the fraudulent intent of hindering and delaying 
plaintiff in the collection of his said debt ; that the said Hugh 
Gilmore, with the same fraudulent intent, afterwards conveyed 
his interest in said before described real estate, together with 
four arpents of land situated on the Natural Bridge road, near 
the city of St. Louis (which is also described in the petition), 
and all of his property, to defendant, William Dawson, for 
the pretended sum of $2,000 said Dawson also assuming the 
payment of said sum of $1,500 to said Taylor; that in July, 
1871, an execution was issued on the judgment so recovered 
against said Gilmore by plaintiff, as before stated, and that 
the said lands were levied on and sold under said execution 
in due course of law as the property of said Gilmore, and at 
the sale the plaintiff became the purchaser and received a 
sheriff's deed therefor ; that at the time when the property was 
conveyed by Gilmore to Dawson, it was worth at least $12,000, 
which was well known to defendant Dawson ; and that he well 
knew of the indebtedness of Gilmore to plaintiff. and combined 
with said Gilmore to cheat and defraud plaintiff, and hinder 
and delay him in the collection of his said debt; that said pur- 
chase of Dawson was fraudulent and without any considera- 
tion ; that Gilmore was at the time wholly insolvent. and un- 
able to pay his debts, unless said property so conveyed could 
be used for said purpose. 

It is prayed by the petition that the conveyances so made 
between Gilmore and Dawson be declared void and of no effect 
and that the court by proper order vest the title to the real 
estate in plaintiff, aud that the rights of the parties to said 
deed of trust be determined, and for further relief, ete. 
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The defendants answered separately, denying all fraud on 
the parts of each, or any knowledge of fraudulent intent in 
others, and Dawson claimed to have purchased in good faith 
and withaut fraud, ete. 

The issues were tried by the court and a judgment rendered 
in favor of the plaintiff, setting aside or vacating the deed 
from Gilmore to Dawson and vesting the land in plaintiff, 
and rendering judgment against Gilmore and Dawson for 
costs. 

No disposition of the case, so far as Taylor and Babcock are 
concerned, is made in the judgment or decree, but so far as 
appears by the record the case is still pending against them, 

The defendants, Dawson and Gilmore, filed a motion fora 
rehearing, setting forth all of the usual grounds therefor, 
This motion being overruled, the defendants excepted and ap- 
pealed to the general term of said court, where the judgment 
rendered at special term was in all things affirmed, and the 
said defendants appealed to this court. 

It appears from the record in this case that for some years 
previous to the 4th day of December, 1869, the plaintiff and 
defendant Gilmore were partners in the milling business ; that 
at the time last aforesaid, Gilmore commenced a suit against 
plaintiff, the object of which was to dissolve and settle up 
said partnership, Gilmore charging in the petition that upon 
a settlement of the partnership the plaintiff would be found 
to be largely indebted to him, ete. The plaintiff, who was 
defendant in that suit, filed an answer in the nature of a cross 
bill, in which*ehe claimed that Gilmore was largely indebted 
to him on the partnership account, and asked judgment upon 
a final hearing for said indebtedness. This action was pend- 
ing in the St. Louis Cirenit Court at the time that defendant 
Gilmore made the conveyances complained of in the petition. 
On the 9th day of June, 1871, a judgment was rendered 
in said action in favor of plaintiff and against said defendant 
Gilmore for the sum of $1,382.20. It was upon this judg- 
ment that the execution issued, under which plaintiff pur- 
chased the land or lots in controversy. 
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There is no question raised in this case as to the regularity 
of the execution and sale by the Sheriff, or as to the sufficiency 
of the Sheriff's deed, made to plaintiff to convey the title to 
the land, proyided Gilmore had any interest in the land at 
the time to be conveyed. The grounds which have been 
urged and insisted on in this court, upon which a reversal of 
the judgment is claimed, are: 

1. That the court erred in rendering a decree vesting the 
title to the premisses in controversy in plaintiff, even if the 
deed from Gilmore to Dawson should be set aside. 

2. That it was error in the Ciyeuit Court to render a final 
decree in the case as between the plaintiff and defendants 
Gilmore and Dawson, without disposing of the case as to the 
other defendants. 

3. That the evidence fails to support the facts as charged in 
the petition and is insufficient to authorize the decree render- 
ed by the court. 

The first ground of objection raised by the defendant, in 
reference to the form and extent of the decree, is not well ta- 
ken. Courts of chancery may in such cases not only set aside 
or cancel a fraudulent deed, and thereby divest the title of a 
frandulent grantee, but the decree may proceed to invest the 
title thus divested in the plaintiff. In most cases such a de- 
eree would be wholly unnecessary, for the reason that the can- 
celling of the deed made to the fraudulent grantee would of 
itself have the effect to vest the title in the plaintiff, the only 
obstacle in the way of his legal title having been removed. 
3ut in all chancery cases the court may give any relief which 
is consistent with the pleadings. (Henderson vs. Dickey, e¢ 
al.,50 Mo., 161.) And although the language of the opinion 
in the case of Peyton vs. Rose (41 Mo., 257 ), may seem to be 
inconsistent with the doctrine above stated, yet there is noth- 
ing in that opinion inconsistent with the decree in the present 

case, and therefore it is not necessary to further discuss the 
first point raised by defendant. 

The second ground of objection raised by the defendant is 
of a technical character. There is no doubt but the court, 
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either before rendering a final decree in the ease or at the 
time of making the decree against the defendants Gilmor 
aud Dawson, should have disposed of the case as to the de- 
fendants Babeock and Taylor; but Babeock and Taylor are 
not complaining, and we cannot see how the defendants here 
are injured. There seems to be no evidence against Babcock 
aud Taylor, and we can only suppose that the case was aban- 
doned by the plaintiff as to them, and that the failure to en- 
ter a dismissal as to them was a mere oversight, which can do 
the other defendants no injury. 

It is also contended that Taylor and Babeock were improp- 
erly joined with the other ‘defendants in the action, and that 
the petition therefore improperly joined two canses of action 
in the same petition against different parties, and was, there- 
fore, multifarious. Without expressing any opinion on this 
subject, it is sufficient to say that the failure to demur to the 
petition, or to plead the matter specially, waives all ol,jections 
to the petition except as to the jurisdiction of the court. and 
that the petition does not state facts sufficient to constitute a 
cause of action. Such an objection, if otherwise well taken, 
comes too late when raised for the first time in this court. 

Under the third and last point raised in this court by the 
defendant, it is argued that the evidence does not sustain the 
plaintiff's petition, in this: that the petition charges that the 
deed was executed to Dawson by Gilmore without considera- 
tion, while the evidence shows that there was some conside- 
ration for the deed, and only tends to show that the conside- 
ration was inadequate ; which it is contended cannot be done 
under the allegations of the petition. If this action had been 
brought to charge defendant Dawson as a trustee who was 
holding the lands in his name in trust for Gilmore, on the 
ground above stated, that the conveyance to Dawson from Gil- 
nore was a voluntary deed executed without any consideration 
whatever, there might be some force in the position of the de- 
fendant. But that is not this case; the petition charges that 
the deed was executed to Dawson for the fraudulent purpose 
of hindering and delaying the plaintiff in collecting his debt. 
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It is true that the petition charges also that the deed was ex- 
ecuted without consideration ; but the main gravamen of the 
action is the fraudulent intent with which the deed was made 
and received. It was certainly competent for the plaintiff, as 
a circumstance to be taken with the other facts tending to 
prove fraud, to prove the inadequacy of the consideration paid 
for the property. 

The remaining question to be considered by this court is, 
was the evidence in the case sufficient to justify the court in 
finding, or to authorize the court to find, that the conveyance 
from Gilmore to Dawson was fraudulent, as charged in the 
petition, and to grant the decree rendered ¢ Fraud will not 
be presumed in any case where all of the facts detailed in 
evidence consist as well with honesty and fair dealing as they 
do with the intention to defraud. (Henderson vs. Hender- 
son, et al.,55 Mo., 5384; Rumbold vs. Parr, 51 Mo., 92 and cases 
cited.) And in order to defeat the title of a purchaser from 
one who conveys land with a fraudulent intent, the vendee 
must have some notice of such intent, or in some way parti- 
cipate in the fraud. (Ibid.) And it may be further said 
that a party in failing circumstances may, with an honest view 
to pay his debts, convey his property to any one of his credit- 
ors in payment of a just debt to such creditor. But in so 
doing he must have no fraudulent intent to defeat, hinder or 
delay other creditors in the collection of their debts. 

The evidence in this case, which bears on the question of 
fraud, or upon the real issues in the case, is rather brief, con- 
sisting of only a few facts, although we have a record here 
containing about one hundred and fifty pages, a great portion 
of which consists of interrogatories to witnesses, which elicit 
no material fact, and conversations between the attorneys 
with each other and with the court, as tle same seems to have 
been noted down by some short hand reporter at random, and 
without reference to its materiality. One William Vogt testi- 
fied that in the spring and summer of the year 1870 he re- 
sided in the Gilmore house on Seventh street, (on one of the 
lots now in controversy); that he knew Gilmore shortly after 
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the dissolution of the partnership in the milling business 
between Gilmore and plaintiff ; that shortly after the partner- 
ship was dissolved, Gilmore entered into another partnership 
for the purpose of manufacturing shoes, etc. ; that the shoe 
shop was near Green street, and that the business was 
carried on there during the spring and summer of 1870, 
Witness stated that he was at the shop frequently, saw Gil- 
more’s name on the sign at the shop; that sometime shortly 
after the business had commenced at this shop, he called there; 
saw that Gilmore’s name had been scratched off from the sign ; 
that he asked Gilmore what it meant, what was the object in 
erasing his name from the sign; that Gilmore anwered, “well, 
I have got a Jaw suit with the old man, and if I would lose, 
so that I would have to pay the costs myself, it would 
break me entirely.” It is proper to say at this point that 
Gilmore and three other witnesses professing to be well 
acquainted with the facts, testify that Gilmore’s name never 
was on any sign at the shoe shop, but that the sign always 
read “Krutzinger, Ferguson & Co.,” and consequent)y Gil- 
more’s name could not have been scratched off ; and Gilmore 
denies the whole conversation. Vogt further testifies that 
after the conversation with Gilmore, above referred to, about 
the month of May, 1870, he had another conversation with 
Gilmore, in which he told Gilmore that he had seen from the 
papers that he had sold his house ; and Gilmore answered that 
he had not sold it, that he had only given a deed of trust on it; 
denied that it was sold; said he had only got some money on 
it. Witness further testified that he had rented the Seventh 
street house of Gilmore shortly after the dissolution of the 
partnership between the plaintiff and Gilmore; that he had 
paid some rent in advance; that sometime afterwards an 
agent of Dawson, or one professing to be so, demanded rent 
of him ; that he refused to pay it to Dawson, and was sued 
for the rent in Dawson’s name in August, 1870; that he 
occupied the house until November, 1870, when he moved 
out and took the keys and offered them to Dawson; that 
Dawson refused to receive the keys, telling him that he would 
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have nothing to do with the honse. In reference to this last 
statement of Vogt, as to this refusal of Dawson to receive the 
keys, etc., it is corroborated by others who were present, 
although denied by Dawson in his evidence. 

William Ames, a son of plaintiff, testified that shortly 
after the commencement of the suit by Gilmore against his 
father, about the last of December, 1869, he had a conversa- 
tion with Gilmore, in which he told Gilmore that he had taken 
the wrong course with his father (who was also the father-in- 
law of Gilmore, whose wife was dead) ; that in all probability 
the suit would go against him, and Gilmore replied, that 
“father should never make a dollar off of” him. 

The plaintiff also testified that in a conversation between 
him and Gilmore about their law suit during its pendency, 
Gilmore declared that plaintiff should “ never make one cent 
off of” him. Plaintiff also testified that the. Seventh street 
lot in controversy was worth from three thousand to forty-five 
hundred dollars, and that he, the plaintiff, was in possession 
of the four arpent tract on the Natural Bridge road, and 
owned a life estate therein; that he was eighty years old, and 
that it was said that Gilmore’s daughter claimed one-fourth 
of the remainder after plaintiffs life estate, and that Gilmore 
owned the balance of the remainder after plaintiffs death ; 
but about the right of the daughter plaintiff did not know; 
that the four arpent track of land had an orchard and other 
improvements on it. 

Rufus Baily testified that the Seventh street property had 
for the last three years been worth four thousand five hun- 
dred dollars; but that during that time property was dull; 
that it was hard to sell it for its worth. 

One Bircher testified that he had known Ames and Daw- 
son for twenty years; that he was well acquainted with the 
four arpent tract of land purchased by Dawson of Gilmore, 
on the Natural Bridge road ; that at the time of the purchase 
by Dawson it was worth six thousand dollars cash; that he 
would not have given that amount for it on speculation ; that 


his estimate of the value of the land presupposed that the 
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title was good ; that Dawson lived in the vicinity of the prop- 
erty, and was a man considered to be good and a man of 
means. It was also shown that Dawson was the step-father 
of Gilmore, and was raising Gilmore’s child; that Gilmore 
had married plaintiff's daughter, but that his said wife is now 
dead. 

On the part of the defence it was shown by three witnesses 
that in the spring and summer of the year 1870 Gilmore was 
well known to be a partner in the firm of Krutzinger, Fer- 
gusou & Co., who were in the shoe business; that Gilmore’s 
name was never on the sign, but that he was publicly known 
to be a partner, until the firm failed in the fall of 1870. 

T. Commisky testified that he had been a real estate agent 
for thirteen years; made Dawson’s acquaintance a short time 
before this suit commenced, about a year; that Gilmore came 
to witness in the summer of 1870, told him that Dawson was 
sick and engaged witness for Dawson to collect rent from 
Vogt for the Seventh street property; that witness com- 
menced a suit to collect said rent; that he knew the Seventh 
street lot, it was worth from three thousand to thirty-five 
hundred dollars at that time. 

One John Lady testified that he followed loaning money on 
real estate; that in the forepart of the year 1870, Hugh Gil- 
more came to witness to borrow money on four arpents of 
land on the Natural Bridge road, where Ames at the time re- 
sided ; that the property was examined by witness, and he con- 
cluded to loan Gilmore money on the land, but after getting 
the title papers examined witness refused to make the loan; 
that the land was “nice” land, worth from four to five hundred 
dollars per acre, if the title was good. 

Defendant Dawson testified that he resided near the four ar- 
pent tract of land in controversy and owned land in that neigh- 
borhood. As to the value of land there, his evidence is very 
indefinite, but he fixes the value at from fuur to six hundred 
dollars per acre ; the piece in controversy he estimates at four 
hundred dollars per acre; but he testifies that he placed al- 
most no estimate on it, as Ames was in possession and 
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he did not know who held the title, but that Gilmore claimed 
part of it, and that there were back taxes due on it, and 
he would not have a suit for it; that after Gilmore 
aud Ames dissolved partnership about January, 1870, 
Gilmore came to witness; wanted to borrow money; said 
when he got a settlement with Ames, he could pay it 
back. Witness loaned him $800. In March following, he 
wanted to borrow more money; said he had not yet gota 
settlement with Ames. Witness refused toloan more money. 
Then Gilmore proposed to sell witness his house and lot with 
his right in the piece of property in the country. The wit- 
ness then proceeds as follows: “ As soon as he made a deed 
to the property, I gave him seven hundred dollars more, and 
on the first of April, after he came to me, I gave him a 
note, drawn on sight, and I think I paid him that note in 
May ; the note was for five hundred dollars.” The witness 
then stated that he did not know when he got the deed ; that 
when he made the note for five hundred dollars, Gilmore gave 
him the deed. There was a fifteen hundred dollar deed of 
trust on the Seventh street property, which witness also 
agreed to pay. The witness also states that he got the keys 
to the house on Seventh street of Gilmore, when he bought 
the land, and afterwards he states that he got the keys of 
Vogt when he tendered them in November, 1870. On cross- 
examination, the witness after giving a very confused state- 
ment as to the manner and time of paying the money to Gil- 
more for the land, wound up by saying that he had given 
the note for five hundred dollars, and afterwards paid it be- 
fore he paid the seven hundred dollars, and got the deed ; 
that the seven hundred dollars was the last paid; he also 
stated in the cross-examination that he did not get the deed 
when he paid the seven hundred dollars. It does not appear 
that Mr. Commisky ever transacted any business for Daw- 
son, except to bring suit against Vogt for rent, at the request 
of Gilmore. Gilmore in his testimony contradicted the evi- 
dence tending to show fraud; said that he thought he did 
well in selling the land; that he got five hundred dollars 
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more than he could get from others, but he fails to show or 
state any effort to seli to others except to mortgage to Lady 
who refused to loan money on the land. 

- Now the question is, was the court justified in finding the 
issues in the case for the plaintiff, and in vacating the deed 
to Dawson ? 

If the evidence of the witness Vogt is not wholly disre- 
garded, there can be no question as to the sufficiency of the 
evidence to show fraud on the part of Gilmore ; for when the 
evidence of Vogt is tuken in connection with the other evi- 
dence in the case, and the fact that the property seems to 
have been sold to a step-father of Gilmore for an inadequate 
consideration, the court might well be justified in finding 
that Gilmore conveyed the property with intent to defraud 
plaintiff. The evidence shows that the lot on Seventh street 
was fully worth the whole consideration paid by Dawson for 
both pieces of property. The property was rented at the 
time for $35 per month, and the lowest price fixed on the 
Seventh street property by any witness was from $3,000 to 
$3,500, while other witnesses placed its value at $4,500, and 
the whole consideration assumed to have been paid for all the 
property by Dawson was $3,500. So that from the evidence 
no consideration was really received for the four arpents of 
land on the Natural Bridge road. 

It has already been said that if the evidence of the witness 
Vogt is to be credited, the court was sustained in its finding 
as to the defendant Gilmore. Vogt’s evidence is contradicted 
pretty effectually in one material point ; for it pretty clearly 
appears that Gilmore’s name was never on the sign at the 
shoe shop. It follows that whatever Vogt said about Gil- 
more’s name having been “scratched” from the sign, and the 
conversation related as growing out of that fact was eithera 
mistake or a fabrication. Ifa fabrication, his evidence ought 
to be wholly rejected; but if he was mistaken about the name 
being erased, and only observed that Gilmore’s name was 
omitted from the sign, and tie conversation realiy took place, 
but grew out of that fact, his evidence would be but little 
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effected. The judge of the Circuit Court who tried the case 
and saw the demeanor of the witnesses, is a better judge of 
their credibility than we can possibly be. 

As tothe evidence to affect Dawson with the frandulent 
intent, the affirmative evidence in the case is not very clear; 
aud if we were trying the case here in the first instance, with 
the facts as they appear before us, we might or might not 
come to the same conclusion that was arrived at by the Circuit 
Court. The same evidence of the want of a sufficient con- 
sideration for the land purchased is to be taken into consider- 
ation when considering the case as to Dawson. It is a rule, 
in considering such cases, that, while a slight inadequacy of 
price alone is very weak evidence, if the inadequacy is gross 
it becomes a badge of fraud which may be considered by a 
chancellor, and becomes of controlling force when coupled 
with other circumstances tending to prove fraud. (Curd vs. 
Lackland, 49 Mo., 451). Now, in this case it appears that 
Dawson took no notice of this property for some time after 
the supposed purchase from Gilmore; it appears from his 
evidence, and that of Gilmore, that he sent Gilmore to em- 
ploy an agent to collect the rent for the lot in the city. The 
agent employed was one that had never before or since been 
employed by Dawson. Dawson seems to have had no corres- 
pondence with this agent, employed others to look after the 
property after Vogt left it, and swears that he never has re- 
ceived a cent of rent for the property. He refused, before 
two witnesses, to take the keys of the house after Vogt leit it, 
saying he would have nothing to do with the property. He 
is a step-father of Gilmore, and is raising one of his step- 
children ; he seems to have but little concern about the prop- 
erty ; never had the title to the lot on Seventh street exam- 
ined, and claims that he considered that lot to have almost 
the entire value of the whole property purchased ; and above 
all, when we consider the very confused, unreasonable and 
contradictory accounts given by him in reference to the man- 
ner, objects and time of the purchase, and payments made for 
the property, and the time that he received the keys for the 
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same, the most of which evidence is not necessary to repeat 
in this opinion—when all these things taken together are 
considered—we do not feel authorized to say that the court 
that had the witnesses before it and observed their consistency 
and demeanor, improperly decided the case in favor of the 
plaintiff. (Henderson vs. Henderson, 55 Mo., 534.) 

The judgment will be affirmed. The other judges concur, 


Tue Srare or Missouri, Respondent, vs. Travis Harris, Ap- 
pellant. 


1. Continnances to adjourned terms— Power of court to grant.—On an application 
for continuance, where an adjourned term next ensues, the court may in its 
discretion continue the cause to that instead of the next regular term. 

2. Instructions not warranted by the evidence, or stating its weight, ete., improper. 
—lInstructions not warranted by the evidence, or which undertake to tell the 
jury what force and effect it shall have, are improper. 

3. Instructions—Proper ones may be refused, when.—Refusal of instructions 
cannot be taken advantage of, where others given supply their place. 

4. Criminal law—Dangerous character and threats of deceased will not extenuate 
homicide, unless defendant had reasonable ground to fear great bodily harm.— 
On indictment for murder, proof of mere threats and ill-will toward defendanton 
the part of deceased, and of his general character as a dangerous man, cannot.ex- 
tenuate the homicide. Itmust further appear that deceased made some attempt 
to execute his threats, or wreak his malice, or that his character or conduct 
were such as to produce a well grounded apprehensicn of grave and immi- 
nent bodily harm. And such threats and animosity and bad character of de- 
ceased, are facts which may be considered by the jury in determining whether 
the accused had reasonable cause to apprelend personal injury. 


Appeal from Scott Circuit Court. 
Louis Houck, with John D. Foster, for Appellant. 
John A. Hockaday, Att'y Gen’l, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


As preliminary to the main questions raised in this case, 
we will first consider the points in reference to the applications 
for a continuance and change of venue. At the term at which 
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the defendant was arraigned, he moved for a continuance, on 
the ground of the absence of one Fricke. who, he alleged, was 
a material witness. The court granted the continuance to an 
adjourned term about to be held, but not to the next regular 
term. When the adjourned term convened, the application 
wis renewed to continue till the regular term, but this was 
overruled, because the witness Fricke was then present in 
court, and the defendant could call him and have the benefit 
of his testimony if he desired it. 

The granting of a continuance rests greatly in the discre- 
tion of the court trying the cause, and where an adjourned 
term is about to be held, it may well be made to apply to 
that term, if the witness can be procured by that time, and 
it does not by any means follow that a continuance can only 
be allowed to a general term. 

The purpose of a continuance is to enable a party to get 
ready for trial, and obtain the attendance of his witnesses, 
and if that can be done as well at an adjourned term as at 
the regular term, then the object sought for in the applica- 
tion is accomplished. The only ground alleged for the con- 
tinnance was the absence of Fricke, and as, when the cause 
was called at the adjourned term, he was present at court, 
and could be called on to testify, there was no reason for any 
further delay or continuance, and this point therefore must 
be ruled:against the defendant. 

The application for change of venne was based on the 
ground that the inhabitants of the county were prejudiced 
against the defendant. The court heard the testimony of 
witnesses on this question, and then overruled the applica- 
tion. 

The act of 1873, amending the 19th section of the Jaw on 
criminal practice in regard to changes of venue, provides 
tliat the petition of the applicant for a change of venue shall 
eet forth the grounds upon which such change of venue may 
be sought, and the truth of the allegations thereof shall be 
proved to the satisfaction of the court by legal and compe- 
tent evidence, which may be rebutted by evidence offered by 


the prosecuting attorney. (Acts 1873, 57.) 
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This law was here followed, and both sides introduced tes- 
timony in respect to the truth of the allegations in the peti- 
tion for a change. and the evidence failed to satisfy the court 
that the inhabitants of the county were prejudiced against 
the defendant. There is manifestly nothing in the ruling to 
justify our interference, and we cannot say that the court 
abused its discretion or decided wrongly. 

The indictment was for killing one Masterson, and the de- 
fendant was convicted of murder in the first degree. It ap. 
pears that the parties had some violent words just previous to 
and at the time of the killing, but when the defendant pulled 
out his pistol and shot Masterson, there is no evidence that 
the latter was making any demonstration against defendant’s 
person, and the proof shows that he was not armed. Whilst 
bandying their epithets and abusive language Masterson was 
standing with a coal oil can on one arm, and with the other 
hand hanging by his side, or in his coat pocket—it is not cer- 
tain which—when the defendant seized his pistol and fired the 
fatal shot. There was testimony tending to show that Mas- 
terson had made threats against the defendant, and also that 
he was a dangerous and turbulent man. But the court re- 
fused to admit evidence showing that the deceased enter- 
tained ill-feelings towards the defendant. 

Whilst in some cases thisevidence might be highly proper, 
it is obvious that in the present case there was no material 
error in the ruling. Evidence had already been adinitted 
showing that the deceased had made threats against the de- 
fendant, and that was to a great extent indicative of the feel- 
ing harbored by Masterson, the deceased. But the facts, as 
found by the jury, are, that at the time of the shooting, Mas 
terson made no assault upon or demonstration towards the 
defendant showing an intent or design to commit upon him 
personal injury. Under certain circumstances, threats and 
ill-feeling will have a tendency to mitigate or characterize 
the grade of the offense, but they will never extenuate an 
assiult upon, or the murder of, the individual uttering them, 
when lie is making no efforts or attempts to carry them out. 



















MARCH TERM, 1875. 





State v. Harris. 





a 
Threats and ill-feeling are harmless, provided they are not 
executed, but where they exist, they are sufficient to put the 
person threatened on his guard, and will often justify an ag- 
vressive line of action on his part, which would be indefen- 
sible under other circumstances. 

The counsel for the defendant complain in this court of the 
third and fifth instructions given for the State. The third 
instruction told the jury, that if they believed from the evi- 
dence, that the defendant, Travis Harris, as charged in the 
indictment, willfully, and with deliberate premeditation, on 
purpose, and of his malice aforethought, shot Squire Master- 
son with a derringer pistol, a deadly weapon, on the 3rd of 
November, 1874, in the county of Scott, and State of Mis- 
souri, and that the said Squire Masterson came to his death 
by reason of said pistol shot, and at the time and during the 
altercation or talk between Masterson and Harris, the said 
Masterson was unarmed, and did not then make any threats of 
violence, or attempt any assault upon the person of Harris, 
then there is no self-defense in the ease, the defendant is 
guilty of murder in the first degree, and the jury should so 
find. 

The fifth request or declaration says: “ The court instructs 
you that although you may believe from the evidence that 
Masterson had the reputation of being a vindictive, rash, dan- 
gerous and turbulent man, and that he had, previous to the 
killing, made threats against Harris, and that these threats 
had been communicated to Harris, yet these circumstances 
alone cannot justify, or excuse, or palliate the offense of mur- 
der, provided you further believe from the evidence, that at 
the time of the killing, Masterson made no threats against 
Harris, and made no assault and used no personal violence 
against Harris, but on the contrary, he, the said Masterson, 
was at the time unarmed and unoffending.” 

These instructions were unquestionably correct. Although 
previous threats might have been made, yet if there was no 
attempt made to put them in execution, they furnished no 
excuse or palliation for killing the deceased; and althougha 
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man may be a very bad man, rash, vindictive and turbulent, 
still he is under the protection of the law, and whilst he be- 
haves himself peaceably, is entitled to the same protection as 
any other individual, and no person may slay him with im- 
punity. It is only when he assumes a threatening attitude 
that his character may be considered as justifying conduct 
that would not constitute a defense in a case of another per- 
son of a different character. 

It is further objected that the court erred in refusing two 
instructions asked for by defendant. They are as follows: 
“Tf the jury believe from the evidence that Masterson made 
threats against the person of Harris, on the day of the killing, 
prior to the time that Masterson came up with Linton to the 
place where the shot was fired, and that on prior occasions, 
and a short time previous thereto Masterson had made 
threats against the life and person of Harris, and that such 
threats were communicated to Harris, the jury may well infer 
that Masterson sought and came with Linton for the purpose 
of executing his threats; and should the jury further believe 
from the evidence that Harris had reasonable cause to be- 
lieve, from the threats communicated to him, and by the con- 
duct of Masterson at the time of the shooting, that there was 
great and imminent danger of such threats being executed 
by Masterson, and that there was great and imminent dan- 
ger of his own life, and while so laboring under such impression 
shot and killed Masterson, althongh the jury themselves may 
believe there was no imminent danger to Harris at the time 
—the jury must acquit the defendant.” 

“The jury are instructed, that in considering the condition 
of Harris’ mind at the time of the shooting, they have the 
right to take into consideration the threats, conduct, actions 
and demonstrations made at and prior to that time, as well as 
the general bad, dangerous, vindictive and revengeful charac- 
ter of Masterson ; and if the jury should believe from all the 
facts and circumstances as testified to by the witnesses, that, 
at the moment the shot was fired, Harris had reasonable cause 
to believe that there was great and impending danger of such 
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threats being carried into execution, the jury must acquit the 
defendant.” 

Before making any comment on these last two instrnctions 
refused, it becomes necessary to briefly notice the instructions 
that the court gave at defendant’s instance. 

Upon the question as to whether the defendant had reason- 
able cause to apprehend personal danger from the deceased, 
several instructions were given. One told the jury, that if 
thev believed from the evidence, that at the time Harris kill- 
ed Masterson, the former had reasonable cause to apprehend 
a design that Masterson intended to do some great personal 
injury to him, Harris, and that there was reasonable cause to 
apprehend immediate danger of such design being accom- 
plished, then Harris was justifiable, and the jury should find 
him not guilty. Another one instructed the jury, that if 
they believed from the evidence, that Masterson made threats 
against the life and person of Harris, which threats were 
made prior and continued down to within a short time before 
the shot was fired, on the day Masterson was killed, and that 
such threats were communicated to Harris a few moments 
prior to the shooting, and that Masterson, in company with 
Linton, approached Harris with angry and insulting language, 
and that he sought the difficulty with Harris, and that Harris 
had reasonable canse to apprehend that Masterson would exe- 
cute his threats and accomplish his designs, then Harris was 
justifiable in the shooting, although the jury might believe 
there was not imminent danger at the time; and the verdict 
should be for acquittal. 

Again, the jury were further instructed, that if they be- 
lieved from the evidence that Harris had reasonable cause to 
apprehend that Masterson designed, and was about to inflict 
great bodily harm upon him, and that he had reasonable 
cause for believing that the danger was great and imminent, 
and that such design on the part of Masterson would be im- 
mediately accomplished upon him, then,'and in that event, 
he was justifiable and should be acquitted. And upon its 
own motion the court gave an instruction to the jury, that if 
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they believed from the evidence that Masterson made threats 
against Harris to take his life on the day of the shooting and 
prior thereto, and that such threats were communicated to 
Harris before the killing of Masterson, and if they should 
further believe from the evidence, that Masterson was a dan- 
gerous, violent, vindictive and turbulent man, these were 
facts and circumstances that the jury might properly take 
into consideration in determining whether Harris had reason- 
able cause to apprehend great personal injury to him at the 
time he shot Masterson. 

We think it would be hard to find in the whole range of 
criminal practice instructions more favorable to the prisoner. 
They assert the law of self-defense with the greatest latitude, 
and give the defendant the benefit of acting under reasonable 
apprehensions of bodily harm, to the fullest extent. The in- 
structions refused were rightfully refused. They were not 
warranted by the evidence, and they undertook to tell the 
jury what force and effect the evidence should have. But 
their place was supplied by the instruction of the court, ina 
much clearer and better shape. That instruction was so fa- 
vorable to the defendant that it is impossible for him to predi- 
eate an objection to it. It declared that the threats made by 
Masterson, and his violent and dangerous character, were all 
facts and circumstances which might be taken into consid- 
eration in determining whether defendant had reasonable 
cause to apprehend personal injury. 

The evidence shows that Masterson was unarmed at the 
time he was killed, and the finding of the jury is, that the 
murder was coolly and deliberately committed, and that the 
defendant had no reason to apprehend that he was in danger 
of any personal violence from the deceased. The trial was 
fair and impartial ; the verdict cannot be disturbed. 

Let the judgment be affirmed ; the other judges concur. 
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Joun W. Suarez, Respondent. vs. James Jonnston, ef al., 
Appellants. 


1. Malicious prosecution—Malice and want of probable cause must co-exist—For- 
mer may be inferred from latter, in what sense.—Malice and want of probable 
cause must co-exist in order to warrant an action for malicious prosecution, 
and malice may be inferred from want of probable cuuse. But by that state- 
ment is meant merely that malice may be inferred from the facts which go to 
establish want of probable cause, without direct and positive proof of malice. 
The latter, however, is not to be inferred absolutely, as a matter of law, merely 
from proof of the former, but only where the facts, showing want of probable 
cause, are of a character such as warrant the inference of malice. 

Probable cause question of mixed law and fact— When and how to be determined 

by the jury.—What is probable cause, is a mixed question of law and fact. 

Where tiie facts are undisputed, the court should declare their legal effect ; but 

when disputed, the question is, under proper instructions, for the jury. 

. Action for malicious prosecution—ZInstruclion as to verdict of “innocent” in 
the indiciment.—In suit for malicious prosecution, the court may instruct the 
jury that a verdict for plaintiff, in the criminal proceeding against him, estab- 
lishes his innocence of the charge; certainly where the jury are further told 
that the question for them to determine by their verdict, is not the guilt or in- 
nocence of plaintiff, but whether defendant acted maliciously and without 
probable cause in instituting the prosecution. 

4. Action for malicious proseention—“ Probable cause” — Advice of counsel— What 
facts must be communicated.—The advice of counsel to institute a criminal 
prosecution will not constitute a “probable cause” therefor, when the client re- 
sorts to such advice only as a cloak for his malice. He must consult counsel 
in good faith, and not only learn all the ascertainable facts, bearing upon the 
supposed offence, but communicate them, however immaterial he may deem 


go 
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them to be, to his legal adviser, 

Partnership settlement—Drafts and notes paid over in— Partner paying, subse- 
quently employed as collector of—Property unsold, share in retained by mem- 
bers— Embezzlement of proceeds of collections —Where, in the settlement of a 
partnership, all the losses and expenses of the business are adjusted, and a 
balance struck, and one receives from the other, as cash, certain drafts and 
notes, the partnership is none the less ended and the settlement none the less 
final hecanse the party turning over the paper is to be responsible for his pro- 
portion of the debts uncollected thereon; and none the less so because he is sub- 


x 


sequently employed in making the collections. He would have no continuing 
property, as partner, in the drafts and notes. Nor is the partnership continued 
by reason of the fact that certain specific property of the firm remained un- 
sold, end under the settlement, each retains his proportionate share therein. 
Under such circumstances, the one emploved as collector may be held criminally 
for embezzlement of proceeds of such drafts or notes converted to his own use. 
6. Partnership— Particular transaction between partners may be taken out of gen- 
eral law of partnership.—Partners may insulate or segregate any particular 
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transactions from the general business of the firm, and thus take them out of 
the general law of partnership. 

Malicious prosecution— Action of damages for—Probable cause— Advice of 
counsel need not be to bring prosecution.—In an action of damages for crim. 
inal prosecution, defendant may show “probable cause” for the prosecution in 


ad 


the giving of an opinion by his counsel, that plaintiff was liable to such pros. 
ecution, without proving further that counsel had advised him to bring the 
prosecution. 


Appeal from St. Louis Circuit Court. 
Henderson & Shields, for Appellants. 


I. The 1st and 12th instructions given for plaintiff are 
erroneous because they are mere abstract propositions of law, 
and tend to mislead the jury. The issue was not the guilt or 
innocence of plaintiff, but whether, from all the facts and cir- 
cumstances connected with the matter, the defendants had 
reasonable canse to believe him guilty. (Fitzgibbon vs, 
Brown, 48 Me., 169.174; Ross vs. Jones, 26 Il]., 259 ; Hayes 
vs. Blizzard, 30 Ind., 457; Seibert vs. Brown, 5 Watts & 
S., 438; Scanlon vs. Curly, 9 Abb. Pr. [N. Y.] 94.) 

II. The 2d instruction given for plaintiff is erroneous, be- 
cause it submitted the question whether there was probable 
cause, to the jury. That is a mixed question of law and fact. 
The jury must pass upon the existence of the facts, and the 
court must declare, as a matter of law, whether they do, or 
do not constitute probable cause. The instruction is mis- 
leading, because it Jeaves no alternative to the jury but to in- 
fer malice from want of probable cause, if they find no prob- 
able cause exists. While they jury may so infer, if the facts 
justify such inference, the finding of probable cause does not 
necessarily carry with it malice in fact, and no inference of 
malice arises therefrom as a matter of law. (Ammerman vs. 
Crosby, 26 Ind., 456; Beale vs. Robertson, 7 Ired., 280-2-3 ; 
Wade vs. Walden, 23 Ill., 425; Israel vs. Brooks, 23 II)., 
575; Diggs vs. Hurton, 44 Vt., 147; Deitz vs. Langfelt, 
63 Penn. St., 234-40; Whitefield vs. Westbrook, 40 Miss., 
311-17; Greenwade vs. Mills, 31 Miss., 464; Boyd vs. Cross, 
35 Md., 194-97; Vanderbuilt vs. Mathis, 5 Duer, 304-9; see 
also, Harkroder vs. Moore, 44 Cal., 144; Levy vs. Brannan, 
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89 Cal., 485; Humphreys vs. Parker, 52 Me., 502; Buckley 
vs. Sinith, 2 Duer, 261-71; 13 Gray, 201.) 
III. The finding of an indictment by a grand jury is prima 


facie evidence of probable cause, and imposes the burden of 


proving express malice upon plaintiff. (Garrard vs. Gillett, 
4 J. J. Marsh., 629; Brown vs. Griffen, Cheves [South Car- 
olina], 82; Golding vs. Crowle, Sayer R., [K. B.] p. 1.) 

IV. The 9th instruction given for plaintiff is erroneous. 
Community of loss, as well as profit, is a necessary ingredient 
of a partnership tinder partes ; or the parties must share in 
the capital stock, and in the profits, as principals. (Lamb vs. 
Grover, 47 Barb., 317; Loomis vs. Marshail, 12 Conn., 77; 
Buckle vs. Eckhart, 1 Denio, 337; Buckle vs. Eckhart, 3 
Comst., 182; Lewis vs. Greider, 51 N. Y., 236; McCauley 
aduv’r vs. Cleveland, 21 Mo., 488; Meyers vs. Field, 837 Mo., 
434; Whitehall vs. Shickle, 43 Mo., 537; Champion vs. Bost- 
wick, 18 Wend., 175; Vanderburgh vs. Hull, 20 Wend., 70; 
Muzzy vs. Whitney, et al., 10 Johns, 226; 54 Eng. Com. 
Law, 32; 1 Smith Lead. Cas. 726; 4 East, 144; 3 Kent, 34; 
Story Part., §$ 34 to 48; Campbell vs. Dent, 54 Mo., 325.) 

V. The 10th instruction given for plaintiff is erroneous in 
its statements as to the accounting, as all the facts therein 
cited may exist and yet it bea final accounting of the part- 
nership affairs. The balance of $968 was secured by plain- 
tiff to defendants by deed of trust. Plaintiff was liable 
on the notes only in the contingency of their not being 
collected. It wasan individual liability as guarantor. The 
only joint property was the mule sheds, for his interest in 
which, plaintiff could have had his action at law against de- 
fendants. (Byrd vs. Fox, 8 Mo., 574 and Buckner vs. Ries, 
84 Mo. 357.) 

The 11th instruction given for plaintiff is erroneous. Ad- 
mitting there was a partnership, admitting there was a pur- 
tial settlement only, there was no contradiction of the fact 
that the draft of Stewart was turned over as cash to McPike, 
Johnston & Co. by plaintiff, and that he afterwards received 
the same for collection from them, and to be collected for their 
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benefit and on their account. The division of partnership 
property among the partners severs the unity, and it becomes 
individual property, even though the partnership is not finally 
settled. One partner can sue another partner collecting the 
proceeds of any such property so turned over, to the first. at 
law, for conversion, and recover on his individual account. 
Why then cannot such severed property be the subject of em- 
bezzlement under our statute? The object of this instruction 
was to make prominent the idea that plaintiff had an interest 
in the Stewart draft, hence the 13th instruction, given for 
plaintiff, was asked. Both these instructions were erroneons, 
(assuming that a partnership existed) in that they negatived 
any idea of a severance of the unity of any of the partnership 
property during the existence of the partnership. (Dakin vs. 
Grimes, 48 N. H., 48; Crosby vs. Nichols, 3 Bosw., 450-454; 
Seamon vs. Johnson, 46 Mo., 111; Parsons on Partnership, 
276; Adams Eq., 239; Whitehill vs. Shickle, 43 Mo., 543; 
Russell vs. Grimes, 46 Mo., 410; Vanness vs. Forrest, 8 Cranch, 
30; Smith vs. Lusher, 5 Cowen, 688; Henly vs. Soper, § 
Barn & Cres, 16; Gibson vs. Moore. 6 N. H.. 547; Preston 
vs. Stratton, 1 Anst.,50; 2 Mann & Ryl., 153.) 

VI. The 3d instruction for defendants given by the court, 
at its own instance, was wrong. Defendant need not show 
that counsel advised the prosecution, in order to show prob- 
able cause 3, all that is necessary, is advice from counsel that 
in the given state of facts, plaintiff is guilty, or legally liable 
to acriminal prosecution. (Collins vs. Hoyte, 50 Ill., 837- 
351; Same case, 50 IIl., 353-354; Scotten vs. Longfellow, 
40 Ind., 23; Potter vs. Scale, 8 Cal., 217; Fisher vs. Fireste, 
33 Penn. St., 501; Stevens vs. Fassett, 27 Me., 266; Walter 
vs. Sample, 25 Penn. St.. 275-77; Williams vs. Van Meter, 
8 Mo., 343: Blunt vs. Little, 3 Mason, 102; Bliss vs. Wyman, 
7 Cal., 257; Hewlett vs. Cruchley, 5 Taunt.. 277: Baldwin 
vs. Weed, 17 Wend., 224; 6 Jones, N.C.. 545; 6 Barb., §3; 
Stone vs. Swift, 4 Pick., 393; Callahan vs. Caffarata, 39 Mo., 
136; Hill vs. Palm, 38 Mo., 13; Alexander ve. Haris, 33 
Mo., 265. 
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Lackland, Marlin §& Lackland, for respondent. 


I. The first instruction given for plaintiff is conceded in 
the second instruction given at instance of defendant. The 
second instruction for plaintiff is supported by Williams vs. 
Vanmeter, 8 Mo., 339; Callahan vs. Cafferata, 89 Mo., 136; 
Casperson vs. Sproule, 39 Mo., 39, Plaintiffs third instrue- 
tion issupported by Hill vs. Palmer, 38 Mo., 13. His fourth 
instruction is right. (Buckley vs. Knapp, 48 Mo., 158.) His 
fifth instruction in relation to express malice is proper. (Buck- 
ley vs. Knapp, supra; Hill vs. Palmer, supra. His seventh 
and eighth instructions are taken from Hill vs. Palmer, 
supra, and Alexander vs. Harrison, 88 Mo., 308. Plaintiff's 
twelfth instruction is taken from the statutes en Crimes and 
Punishments. His thirteenth instruction is only in explana- 
tion of the statute requiring the presence of a felonious in- 
tent. Plaintifi’s fourteenth instruction was taken from Hill 
vs. Palmer. 

II. Plaintiff's ninth instruction is a correct declaration of 
the law of partnership. 

1. Where two parties agree to carry on any business and 
to divide the profits of it between them, the association is in 
law a partnership. A communion in profits constitutes a 
partnership. This is the prima factée import of the arrange- 
ment. (Lengle vs. Smith, 45 Mo., 276; Colly. Partn. 13-14; 
1 Lindl. Partn., 13-14; Meyers vs. Field, 37 Mo., 434 : Smith’s 
Mer. Law, 24; Bisset Part..4; Sto. Part., § 34; Loomis vs, 
Marshall, 12 Conn., 69; Warner vs. Myrick, 16 Minn., 91; 
Brown vs. Clark. 3 N. H.; Thorp vs. Marsh, 40 Miss., 158; 
Buckham vs. Barnum, 15 Conn., 67; Greenwood vs. Brink, § 
N. Y. Sup. Ct., 227; Taylor vs. Seott, 45 Vt., 261; Griffith 
vs. Buffum, 22 Vt., 181; Styles vs. Shanks, 46 Vt., 612; 
Miller vs. Price, 20 Wis., 117; Brown’s Adm’r vs. Higgin- 
botham, 5 Leigh., 583; Brigham vs. Dana, 29 Vt., 7; Dobbs 
vs. Halsey, 16 John., 84: Ruckam vs. Decker, 23 N. J. Eq., 
283; Katsch vs. Schenck, 18 Law Journ. [English], 386.) 
36—VoL. LIX. 
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2. No other relation than that of a partnership can be 
attributed to an agreement disclosing these elements alone, 
hecause a communion of profit implies a communion in losses, 
But this inference of the law is not conclusive. It may be 
rebutted by the presence of other stipulations at war with 
the conclusion or inference of a partnership, showing that a 
partnership was not intended. (Friehoff vs. Dudley, 40 I1., 
406; Duryea vs. Whitcomb, 31 Vt., 399-400; Pollard vs, 
Stanton, 7 Ala., 761; Kerr vs. Potter, 6 Gill., 424; Bigelow 
vs. Elliott, 1 Clif.. 39; Parker vs. Fergus, 43 Ill., 487; Gib- 
son vs. Stone, 43 DBark., 285; Williams vs. Scoulter, 7 Iowa, 
435; Scnter vs. Milliken, 47 Ill., 178; Salter vs. Ham, 31 
N. Y., 321; Gill vs. Kuhn, 6 S. & R.. 335; Price vs. Alex- 
ander, 2 Iowa, 432; Ellsworth vs. Pomeroy, 26 Ind.. 162; 
Elgin vs. Webster, 5 Mus. & W., 518; Whitehill vs. Shickle, 
45 Mo., 458.) 

When received by a party in a subordinate capacity as 
compensation for services in that capacity, nothing being said 
about losses, no partnership arises. (Dailey vs. Clark, 6 Mas., 
374: Hazzard vs. Hazzard, 1 Story, 373: Moore vs. Smith, 
19 Ala.. 775; Rawlinson vs. Clark, 15 Mees. & W., 300; 
Beacham vs. Dodd, 3 Harrington, 485; Metting vs. Colt. 3 
Halst., 542: Mervin vs. Playford, 3 Robt., 703; Man vs. 
Glenbie, 4 Maule, 240.) 

3. The rule, that a community of profits implies a partner- 
ship, is in accordance with Campbell vs. Dent. 54 Mo., 825; 
for in that case the implication was rebutted by an express 
statement, serving the place of a stipulation, to the effect that 
notwithstanding an interest in the profits, there was no part- 
nership. Besides there did not appear a communion of in- 
terest between the parties. 

4. As to the conclusiveness of this presumption of aw in 
respect to third persons, see Cox vs. Hickman, 8 H.L. C., 
268; Bulton vs. Sharp, 1 Com. P., 86; Hyde vs. Leggett. 2 
Forum (N. Y. Err. & App). 

III. Plaintiff's tenth instruction relates to the nature of 
the accounting and settlement of May 24th, 1870. 
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1. In respect to its past transactions, a partnership never 
ceases till a final settlement. (Mudd vs. Bast, 34 Mo., 465.) 
The interest and estate of each partner in the assets remains 
unimpaired until a final settlement. (Morin vs. Martin, 25 
Mo., 574.) 

2. When a balance has been reached, which leaves out only 
one item—as the receipt of acertain sum of money, requiring 
no accounting to adjust it—such balance has in some cases 
been treated as equivalent to a final balance. (Russell vs. 
Grimes, 46 Mo., 410; Whitehill vs. Shickle, 48 Mo., 543.) 
The items in this case left unsettled were too numerous to 
fall within this exception. 

8. Until a final balance is ascertained, there is no final 
settlement. It does not matter to which side it must probably 
incline. The responsibility of plaintiff was expressly con- 
tinued on all the uncollected notes and drafts. It was the 
respousibility of a partner as before. His right of property 
followed his responsibility, and cannot be separated from it. 
He was equally interested with the defendants in the collec- 
tion of these notes; and he was as much interested after the 
pretended settlement as before. 

4, The mule sheds remained unsettled in like manner as if 
there had been no settlement. 

IV. The defendants have no ground to complain of the re- 
fusal of the court to grant their instruction in respect to the 
prosecution being in compliance with opinion of counsel. 
The court of its own motion gave an instruction marked 8d 
for plaintiff, which was of similar import. There is no prac- 
tical distinction between them. They both proceed upon 
the theory that counsel advised the prosecution, not that they 
gave an opinion that a prosecution would lie. 

Both Henry C. McPike and James Johnson testified that 
they acted under advice of counsel in prosecuting plaintiff. 
The question raised in the evidence was whether counsel 
advised a prosecution, not whether they gave an opinion that 
plaintiff was guilty. 








































ST. LOUIS. 





Sharpe v. Johnston, et al. 





Hoven, Judge, delivered the opinion of the court. 


This was an action for a malicious prosecution insti- 
tuted by Sharpe against Johnston, Henry OC. McPike and 
Abraham McPike. The petition contained three counts, 
There was a finding for the defendants on the second and 
third counts, and on the first count plaintiff had a verdict and 
judgment for $6,334.42, which was affirmed at General Term 
and from which judgment defendants have appealed to this 
court. The first count is as follows: 

“ Plaintiff states that the defendants, contriving and mali- 
ciously intending to injure plaintif— in his good name, fame 
and credit, and to bring him into public scandal, infamy and 
disgrace, and to cause him to be arrested and imprisoned, and 
thereby to impoverish, oppress and wholly ruin him, on or 
about the 12th day of July, 1871, made and caused to be made, 
and lodged a certain affidavit or information in the Court of 
Criminal Correction in and for the County of St. Louis. State 
of Missouri, a court having jurisdiction to determine the of- 
fences therein complained of, wherein the said defendants at 
the county aforesaid, falsely and maliciously and without 
probable cause whatsoever, charged and caused the plaintiff to 
be charged with the crime of embezzlement and converting 
to his own use in the county aforesaid on the 23d day of No 
vember, 1870, the sum of $605.96, in money of the value ot 
$605.96 and ten bales of cotton of the value of $833.89; that, 
in pursuance of said complaint, a certain warrant of arrest 
under the seal of said court was issued for the apprehending 
and taking of plaintiff, and for bringing him before the said 
court, to be dealt with according to law, for the said supposed 
offense. 

And the defendants under and bv virtne of said warrant, 
afterwards, to-wit: On the day of July, 1871, wrong- 
fully and unjustly, and without any probable cause whatso- 
ever. caused and procured the plaintiff to be arrested by his 
body, and to be imprisoned and afterwards carried and con- 
veyed in custody, through the public streets, before said court 
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to be examined by said court, touching and concerning the 
said supposed crime. 

And the defendants then and there again appeared before 
said court, alleging and repeating the said false and malicious 
charges and seeking by hired servants and attorneys to main- 
tain and render successful their said false and malicious 
charges. 

And the said court having heard and considered all that 
the said defendants could say, allege and swear, against the 
plaintiff, touching and concerning the said supposed offense, 
then and there, to-wit: on the day of July, 1871, ad- 
judged and determined that the said plaintiff was not guilty 
of the same, and that there was no probable cause for his said 
arrest, and then and there caused the said plaintiff to be dis- 
charged out of custody of the said court; and all prosecution 
for said supposed offense is now determined, and the defend- 
ants have deserted and abandoned the same. 

Plaintiff states that by reason of said premises he has been 
greatly injured in his said credit and reputation, and brought 
into public scandal, infamy and disgrace, amongst his neigh- 
bors and other good citizens of the country; that he has suf- 
fered great anxiety and pain of body and mind, and has been 
foreed and obliged to lay out and expend divers large sums 
of money, in and about procuring his said discharge and de- 
fending himself, and has been greatly hindered and prevented 
from following and transacting his lawful and necessary af- 
fairs and business for a long time, and has been otherwise 
greatly injured in his credit and cireumstances aforesaid, all 
in the damage of $10,000.00, for which he prays judgment.” 

The second count charges that defendants on the day 
of September, 1871, submitted to the grand jury of the coun- 
ty of St. Lonis, and in the St. Louis Criminal Court, false and 
frandulent testimony, whereby defendants maliciously and 
without probable cause procured the court and grand jury to 
find an indictment against plaintiff for the crime of embezzle- 
ment, in November, 1870, in St. Louis county, of the sum of 
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$605, that thereupon plaintiff was arrested and bronght before 
said court for trial, and defendants appeared and prosecuted ; 
that on the 17th of January, 1872, the said court, having heard 
the same, adjudged that no further prosecution of said indiet- 
ment could be maintained against plaintiff thereon, and dis 
charged plaintiff ; that all prosecution is now ended ; and plain- 
tiff asks damages for $10,000. 

In the third count plaintiff charges that on or about the 
20th November, 1871, defendants again had plaintiff indicted, 
maliciously and without probable cause, in the St. Lonis 
Criminal Court, for embezzling $605, and twelve bales of cot- 
ton of the value of $80 each, had plaintiff arrested, and on 
hearing, the court adjudged him not guilty and discharged 
him; that all prosecution thereon is ended: and plaintiff 
asks judgment for damages in the sum of $10,000. 

The defendants, in their answer, admitted that one of the 
defendants, Henry C. McPike, made and subscribed the affi- 
davit or information mentioned in the petition, but denied 
that the same or any indictments or any proceedings there- 
under were begun, continued or prosecuted, for the purpose 
of injuring the plaintiff, ete., etc., and denied that said Sharpe 
was wrongfully or unlawfully and without any probable canse, 
prosecuted or arrested on said charges in the affidavit or in- 
dictments alleged, but averred that said prosecution and in- 
dictments were without any malice, and with probable cause to 
believe the plaintiff guilty of the criminal offences charged in 
the affidavit, and relied for a justification of their prosecution of 
plaintiff on the advice of counsel, after a full and fair statement 
of all the facts to such counsel, that Sharpe was criminally 
liable. 

I: appears from the record that in August or September, 
1869, the defendants, composing the firm of McPike, John- 
ston & Co., dealers in stock at St. Louis, entered into an 
arrangement with the plaintiff Sharpe, who was largely ac- 
quainted in the State of Mississippi, whereby defendants were 
to furnish the money and buy and ship mules and horses to 
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Sharpe, at Rodney, Mississippi, who was to sell the same and 

_reccive one-third of the net profits, and the defendants, as a 
firm. were to receive two-thirds thereof. This contract was 
not in writing, and no period was fixed for the termination 
of the arrangement thus made, though from all the testimony 
it seems to have been the intention of the parties that a set- 
tlement should be made in the spring, at the close of the sea- 
son for the sale of stock in the south, which was in the fall 
and winter. In the fall of 1869, the plaintiff went to Rod- 
ney, Miss., and began business under the arrangement, the 
defendants shipping to him, from time to time such stock as 
the demands of that market required. While there, Sharpe 
leased ground and erected sheds for the stock, at an expense 
of $750, which was reckoned in the expense account and 
credited to Sharpe in the settlement afterwards made to ascer- 
tain the net profits of the business. Sharpe had the right to 
sell on short time, taking first-class paper, and as sales were 
made by him, he remitted the proceeds in money or drafts to 
some one of the defendants. 

All transactions connected with the joint enterprise, con- 
ducted by Sharpe were in his name as agent, for prudential 
reasons, as he states. Defendants claimed that he never sus- 
tained any other relation to them than that of agent. Sharpe, 
on the other hand, claimed to be a partner. 

In May, 1870, the season for the sale of horses and mules 
having closed, Sharpe returned to his home near Carondelet, 
when he received a note from one Freeman, a clerk of defend- 
ants, informing him that Henry McPike was at home and had 
set the following Monday to see him, and that he, McPike, 
wanted him to bring his papers up, that he wanted to settle 
up as far as he could, and see how the winter’s trade stood. 
Sharpe went up and had a settlement of the winter’s transac- 
tions. He had his books with him at that settlement. and 
himself testifies that all the mules that were sent down were 
accounted for in that settlement. By its terms, the net profits 
were ascertained to be about $1,200, one-third of which be- 
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longed to Sharpe, and Sharpe was to be responsible for one-third 
of the paper taken by him for mules sold, whieh paper was 
received by the defendants from him aseash. The following 
memorandum of that settlement, delivered by the clerk, Free- 
man, to the plaintiff in the presence of Mr. McPike, after 
the accounting was had, was read in evidence by the plaintiff, 
“Cust of stock shipped to Sharpe, and ex. as per H. 


C. McPike’s book, $23.514 94 
Ex. paid by Sharpe as per his book, 4,092 19 
$27,607 13 

Sales of stock, money collected by Sharpe as per 
his book, 28.810 50 


—_— —- 


Leaving balance net profit, $1.203 37 
J. W. Sharpe, Dr. to McPike, Johnston & Co., 


For stock and expense in St. Louis, and ex. 





paid by Il. C. McPike, $23,540 29 
Two-third net profits on stock, 802 25 
Interest on Stewart draft 72 81 

“« = Drake’s and others, 14+ 76 


$24,430 11 
Cr. 
By cash and drafts, 23,462 05 








Balance due on settlement by J. W. Sharpe $968 06” 


“The mule sheds built by Sharpe at Rodney, having been 
reckoned in the expense account is now the property of Me- 
Pike, Johnston & Co. and Sharpe, McPike, Johnston & Co. 
owning two-thirds of said property.” 

Plaintiff offered in evidence also the following memoran- 
dum, identified by plaintiff as correct, relating to this settle 
ment, May. 1870. 

* Due McPike, Johnston & Co.. on settlement of trade at 
Rodney. Miss., nine hundred and sixty-eight dollars and fifty- 
six cents, and responsible for one-third of sundry notes here- 
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inafter mentioned, which was settled in the final settlement 
as eash, viz: one draft dated May 6, 1870, payable four 
months after date, drawn by James Stewart in favor of J. W. 
Sharpe. on Payne, Hunting ton & Co., New Orleans, for twelve 
hundred and twenty-two dollars and eighty cents; one draft 
dated May Sth, 1870, payable October 8th, 1870, drawn by 
Henry Heckler on Payne, Huntington & Co.. New Orleans, 
in favor of J. W. Sharpe.” ete.—-giving description of some six 
other notes, due bills and drafts which were turned over by 
Sharpe to Henry C. McPike on that settlement. 

To the sum of 3968, found to be due from plaintiff to de- 
fendant on this settlement, was added other indebtedness 
of Sharpe to the firm and to Abraham McePike individually, 
making in all the sum of $2,000, for which sum he executed his 
note to McPike, and secured the same by deed of trust. 
When the Stewart draft, mentioned in the memorandum of 
settlement, matured, it was protested for non-payment, and 
Sharpe was notified that it was in the hands of a man named 
Drake, at Rodney, Miss., to whom it had been sent by de- 
fendants for collection. Sharpe, being responsible for one- 
third of the amount of this draft, if not collectible, objected to 
its being intrusted to Drake for collection, and at the instance 
of the defendant Johnston, he agreed to goto Mississippi and 
collect the same, and received from defendant $100 to defray 
his expenses for that purpose, and took an order from the de- 
fendants on Drake, for the draft. This was about the Ist of 
September. 1870. 

Plaintiff testified that after the settlement in May, he had 
no business relations with the defendants, except when he 
went down to collect the Stewart draft. He saw them fre- 
quently, and went to them repeatedly between May and Sep- 
tember, for money which they promised at the time of the 
settlement to let him have to trade in Illinois, but they re- 
fused to advance him any. 

Sharpe went to Rodney, received the draft from Drake, and 
obtained from Stewart, on account of said draft, twelve bales 
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of cotton, eight of which he sold for $600, and received the 
money, and left the remaining four bales with commission 
merchants in New Orleans, to be sold and accounted for to 
him, and returned to Carondelet about the 16th or 18th of 
October, 1870. 

About the Ist of November, 1870, A. McPike sold the 
mule sheds at Rodney for $255. The testimony as to the 
value of these sheds was conflicting, and varied from the sui 
for which they were sold to $1,000, Sharpe estimated them 
still higher. 

On the 2ist of November, 1870, plaintiff wrote a letter 
from Carondelet, to James Johnston, informing him that he 
had received twelve bales of cotton on the Stewart draft. but 
did “not know how much it would bring.” This letter, James 
Johnston testifies, was in answer toa note from him to Sharpe. 
In the latter part of November one of the defendants called 
on Sharpe at Carondelet, and demanded the proceeds of the 
Stewart draft collected by him, Sharpe in the interview hav- 
ing stated he had sold eight bales and received the money, 
but had no returns from the other four bales. Two of the 
defendants afterwards called on Sharpe for the money in his 
hands, but in consequence of the sale of the mule sheds by 
McPike, at a sum much less than the original cost and what 
Sharpe claimed to be their true value, and for alleged frauds 
practiced upon him in invoicing mules to him at a larger 
sum than was paid for them by defendants, he refused to pay 
over the money collected, or make any settlement. Defend- 
ants then took legal advice, and after stating, as they testify, 
all the facts and circumstances attending their business con- 
nections with Sharpe, and the collection of the Stewart draft, 
and his refusal to surrender the proceeds, were informed that 
Sharpe was liable to a criminal prosecution. By direction of 
their counsel, thex went to Sharpe and informed him of the 
advice they had received; but he refused to make any settle- 
ment himself, and referred them to his attorneys. 

Defendants returned, took further legal advice, and insti- 
tuted the proceeding in the Court of Criminal Correction. 
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It is not necessary to notice the proceeding by indictment, 
further than to say that he was acquitted. He was also dis- 
charged by the judge of the Court of Criminal Correction. The 
testimony was conflicting as to whether defendants’ counsel 
advised them to prosecute Sharpe, or whether they were only 
advised that Sharpe was liable to a criminal prosecution. 

There was testimony tending to show that Sharpe was in- 
solvent. 

The following instructions were given at the request of 
the plaintiff : 

1. “If the jury believe from the evidence, that on the 17th 
day of January, 1872, John W. Sharpe, the plaintiff, was ac- 
quitted of the crime of embezzlement in the St. Louis Crimi- 
nal Court, upon the indictment found against him at the No- 
vember term, 1871, of said court, for said crime, then he is 
innocent of the said crime of embezzlement as charged in the 
complaint in the Court of Criminal Correction, and in the 
two indictments submitted in evidence.” 

2. “If the jury believe from the evidence, that the prosecu- 
tions in the Court of Criminal Correction and the Criminal 
Court, were without probable canse on the part of the parties 
prosecuting the same, then they may infer that said prosecn- 
tion was malicious, and if they so find, they ought to return 
a verdict for the plaintiff.” 

3. “By ‘probable canse’ is meant a reasonable ground of sus- 
picion, supported by circumstances sufficiently strong in them- 
eelves to warrant a cautious man in the belief that the aceused 
is guilty of the offense with which he is charged.” 

4. “Malice means a wrongful act done intentionally with- 
out legal justification or excuse.” 

5. “If the jury find from the evidence that the defendants 
in said prosecution were actuated with hostile, angry and vin- 
dictive motives against the plaintiff, and that said prosecu- 
tions were without ‘probable cause’ as defined by the court in 
instruction No. 3, then they should find a verdict for the 
plaintiff.” 
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6. “If the jury find from the evidence, that the facts and 
circumstances attending the refusal of the plaintiff to pay 
over the money mentioned in the complaint and indictment, 
were not sufticiently strong in themselves to warrant a ¢un- 
tious man in the belief that the plaintiff was guilty of the 
crime of embezzlement, then there was no probable cause tor 
said prosecution, And if they so find that said prosecutions 
were Without probable cause, then they may infer that said 
prosecutions were malicious; and if they so find they ought 
to return a verdict for the plaintiff.” 

7. “The defendants cannot shield themselves under the ad- 
vice of counsel, unless they show that they communicated to 
such counsel all the facts bearing upon the guilt or innocence 
of tie accused, which they knew, or by reasonable diligence 
could have ascertained.” 

8. “And even if the jury should find that the defendants, 
prior to such prosecutions, communicated to counsel learned 
in the law, all the facts as defined in instruction No. 7, yet, 
nevertheless, if they should further find that such prosecu- 
tions were without probable cause, and that such counsel 
were not consulted by them in good faith, but that defend- 
ants were actuated, in consulting such counsel and in com- 
mencing said prosecutions, with angry passions and a hostile 
desire to injure and wrong him, then the opinion and advice 
of such counsel is of no avail as a defense in the cause.” 

9. “If the jurv believe from the evidence, that defendants, 
in the fall and winter of 1869-70, were associated with the 
plaintiff in the purchase and sale of stock, and that the de- 
fendants were to.furnish the capital and buy the stock, and 
the plaintiff was to attend to the sale and the collection of 
the proceeds thereof, and that the plaintiff was to have one- 
third of the net profits and the defendants two-thirds, then 
the plaintiff and defendants were co-partners in such busi- 
ness.” 

10. “If the jury find that the plaintiff and defendants were 
in co-partnership according to the law as laid down in in- 
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struction No. 9 for plaintiff, and if they further find that on 
the 24th of May, 1870, or thereabouts, the plaintiff and de- 
fendants had an accounting in relation to the winter's sales, 
and that, in said accounting, a balance in the sum of $968.06 
was ascertained against the plaintiff, that the notes and bills 
described in the memorandum given in evidence remained 
still to be collected, and that plaintiff was to remain responsi- 
bie for one-third of said notes and bills, and that the mule 
sheds mentioned in the other memorandum given in evidence 
remained undisposed of, then said balance was not a final 
balance in the accounts of said partnership, nor was said ac- 
counting a final account or settlement of said co-partner- 
ship.” 

11. “If the jury find that plaintiff and defendants were in 
partnership, as defined in instruction No. 9 for plaintiff, and 
if they further find that plaintiff and defendants had an ac- 
counting about the 24th of May, 1870, such as is mentioned in 
instruction No. 10, then in respect to the assets of said co- 
partnership they remained co-partners still, and the plaintiff 
could not be guilty of embezzlement by refusing to account 
or pay over any of the assets of said partnership.” 

12. “The crime of embezzlement, under the law of this 
State, is where an agent, clerk or apprentice, servant or col- 
lector, of a private person or of any co-partnership, (except 
persons so employed under the age of sixteen years) or where 
any officer, clerk, agent. servant or collector of any incorpo- 
rated company, or where any person employed in any such ca- 
pacity, shall convert to his own use, or shall take, make way 
with or secrete with the intent to convert to his own use, 
without the consent of his master or employer, money, goods, 
rights in action or any valuable securities or effects whatso- 
ever, belonging to any person, which shall come into the 
possession or under the care of the offender by virtue of such 
employment or office.” 

13. “In order to constitute the offense of embezzlement, the 
money or property must belong to some other person, and 
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the offender must convert, or take, make way with, or secrete, 
the money or property, with the intent to convert the same 
to his own use, and to deprive the owner thereof; and unless 
such unlawful intent be present, no embezzlement can be 
committed.” 

14. “If the jury find for the plaintiff, he will be entitled to 
recover such damages as the jury may believe from the evi- 
dence, he suffered by reason of the prosecutions ; and in addi- 
tion thereto the jury may add such further amount, by way 
of exemplary damages, as they think from all the circum- 
stances the defendants should be punished with.” 

To the giving of which instructions, defendants at the time 
excepted. 

At the instance of defendants, the court instructed the jury 
as foilows: 

1. “If the jury find from the evidence, that the draft on 
James Stewart, of Rodney, was turned over to the firm of 
MePike, Johnston & Co., by J. W. Sharpe on the settlement 
of Mav, 1870, as cash, then the firm of McPike, Johnston & 
Co. became the owners of said draft.” 

2. “The issue for the jury to try in this ease is, not the guilt 
or innocence of Sharpe of the crime alleged against him in 
the affidavit or in the indictments, but the issue is, whether 
from the facts and circumstances given in evidence, the de- 
fendants acted maliciously and without probable cause, and 
the burden of proof rests with the plaintiff.” 

The court of its own motion gave the following instruction: 

8. “If the jury believe from the evidence that the detend- 
ants, before the criminal prosecutions given in evidence were 
begun against the plaintiff Sharpe, consulted in good faith 
with one or more attorneys at law, and communicated to said 
attorneys, in good faith, all the facts within their knowledge, 
or which they might have learned by reasonable diligence, 
bearing upon the guilt or innocence of the said Sharpe, of the 
crime charged; that said consultation and communication 
was had and made by defendants in good faith with a view 
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to the advice of counsel learned in the Jaw. that said attor- 
mey or attorneys so consulted with, upon such submission of 
facts, advised such prosecutions, and if the jury further find 
that said prosecutions were begun and carried on by defend- 
ants in good faith, in consequence of said advice, and not in 
pursuance of a previous fixed determination to commence 
said prosecution, then there was probable cause therefor, and 
the jury will find for the defendants.” 

To the giving of which defendants excepted. 

The defendants asked five instructions which were refused 
by the court. Two of these instructions were substantially 
given in defendants’ second instruction. Two of them were 
intended to cover the ground taken in the instruction given 
by the court of its own motion, one of them substituting for 
the words “advised such prosecutions” in the court’s instruc- 
tion, the words “advised the defendants that Sharpe was 
guilty,” and the other, the words “advised the defendants 
that Sharpe was liable criminally as for a felonious conver- 
sion of said moneys.” The remaining instruction asked by 
defendants, and refused by the court, was intended to state 
the facts in evidence, which would amount to probable cause, 
but was faulty in saying nothing of the ownership of the draft. 

3esides, the failure to communicate with defendants, as therein 
stated, may have been entirely innocent. 

It is a proposition too well settled to require the citation 
of any authorities in its support, that the existence of malice 
and the want of probable cause are both necessary to the 
maintenance of an action for malicious prosecution. They 
are distinct and essential ingredients of this private wrong. 
If there be reasonable or probable cause, no malice, however 
distinctly proved, will make the defendant liable. The 
proof of malice does not establish the want of probable cause, 
nor does the proof of want of probable cause necessarily es- 
tablish the existence of malice. That is to say, malice is not 
an inference of law from the want of probable cause. Malice, 
however, need not be proved by direct and positive testimony, 
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but may be inferred from the facts which go to establish the 
want of probable cause ; and this is all that is meant when it 
is said that malice may be inferred from the want of probable 
cause. But the jury are not required to make this inference, 
and they should not be instructed that such inference may be 
made, unless the facts attending the conduct and determina- 
tion of the prosecution, and those adduced to establish the 
want of probable cause, are of a character to warrant such in- 
ference. Almost the precise language employed in plaintiffs 
instruction, declaring that the jury may infer malice from 
the want of probable canse, has been approved by this court 
in several cases, and we see no reason for departing from the 
rule heretofore laid down on this subject. When, however, 
the facts of the case are such that there is any danger of the 
jury being misled by such language, the court may very 
properly give additional instructions on the point. 

Probable cause is a mixed question of law and fact. When 
the facts are undisputed, it is the duty of the court to declare 
their legal effect. When they are disputed, it is for the jury 
to determine the question under proper instructions from the 
court. (Hill vs. Palm, 38 Mo., 13, and authorities there 
cited.) The facts relied upon by plaintiff to show want of 
probable cause, and to which reference is made in his instrue- 
tions. are, first, his discharge by the committing magistrate, 
and his acquittal in the criminal court; second, that defend- 
ants did not communicate to their counsel, before instituting 
the prosecution, all the facts and circumstances attending the 
collection and retention of the proceeds of the Stewart draft, 
which they knew or, by reasonable diligence, might have 
known ; third, that they did not consult their counsel in good 
faith ; and fourth, that the relations of the parties and their 
respective interests in the money retained by Sharpe were 
such that the crime of embezzlement charged against him, 
could not have been committed by him. We do not see any 
impropriety in telling the jury the legal effect of the acquittal 
of Sharpe, especially as they were told, at the request of the 
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defendant, that his guilt or innocence was not a question for 
them to pass upon, but that the issue to be tried by them was 
whether the defendants acted maliciously and without prob- 
able ciuse, in instituting the proceedings which resulted in 
his acquittal. The defendant’s second instruction was a 
proper accompaniment of plaintiff's first instruction, and: for 
any supposed poison in the latter, the former was a sufficient 
antidote. Plaintiff's instruction as to his discharge and ac- 
quittal, was drawn in moderate terms. If the plaintiff were 
discharged by the court of criminal correction, exercising the 
powers only of a committing magistrate, not on account of 
any technical informality, but on an examination of the merits 
of the charge, under the authority of Brant vs. Higgins, 10 
Mo., 73, such discharge would necessarily be considered 
very persuasive evidence that the prosecution was without 
probable cause. It is true that the grand jury as well as the 
committing magistrate have the very question of probable 
eause to try, and the fact that a true bill may have been found 
by the one, on the same state of facts which was held by 
the other to warrant a discharge, would appear to present a 
ease of some difficulty, the prosecutor being sued for both 
prosecutions; but it is not necessary to discuss this point, as 
there are no instructions raising the question. 

The second and third propositions relied upon by plaintiff, 
were correctly presented in his seventh and eighth instrne- 
tions. The advice of counsel will not amount to probable 
eiuse, when the prosecutor resorts to such advice only asa 
cloak for his malice. He must consult counsel in good faith, 
and it is not only his duty to make himself acquainted with 
all ascertainable facts having a bearing upon the supposed 
offence, but he must communieate all such facts to his coun- 
sel, however immaterial he may deem them to be. (38 Mo., 
13, and authorities cited.) This brings us to the relations of 
the parties as declared in the ninth, tenth and eleventh in- 
structions. The proposition embodied in the ninth instrue- 
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without more, implies a communion of losses, and constitutes 
a partnership, has been argued by the learned counsel for the 
plaintiff with distinguished ability, but we do not conceive it 
to be necessary to pass upon that question in this case. Con- 
ceding that there was a partnership, the question stil] re. 
mains: was there such a settlement between the plaintiff 
and the defendants of their partnership affairs, as divested 
the plaintiff of all interest which he may have had, as a part- 
ner, in the Stewart draft, and made him such a stranger to it 
us that he could be guilty of embezzlement of its proceeds, 
when collected by him? The business in which plaintiff and 
the defendants were engaged, was the sale of mules in Missis- 
sippi. At the time ef the settlement in May, all the property 
of the alleged partnership, not turned into money, consisted 
of the mule sheds at Rodney, and the uncollected notes and 
drafts mentioned in the memorandum of settlement. Plain- 
tiff was authorized to take good notes and drafts for the mules 
suld by him in the joint enterprise. If the mule sheds and 
the drafts had been converted into money befere the settle- 
ment in May, 1870, and that settlement balancing the ac- 
counts and ascertaining the net profits had then been made, 
there can be no doubt, but that it would have been a final 
settlement. Much stress has been laid on Freeman’s note to 
Sharpe requesting him to eome up and settle the winter's 
trade. We do not think it has any material bearing on the 
inquiry, or in any way changes the aspect of the case. There 
was nothing else to settle. The winter’s trade embraced all 
the dealings of the parties. In this settlement, all the losses 
und expenses of the business were adjusted. Sharpe was 
credited with the cost of the sheds at Rodney. Thi drafts 
and notes were received from him as eash, and he received 
credit for them as cash. If instead of drafts and notes, bank 
bills had been turned over by Sharpe to the defendants with 
the understanding that they had been received by him in 
good faith as good money, and if any of them proved to be 
counterfeit, and a loss should oceur, one-third of such loss 
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should be borne by him, it would have been the same thing 
in effect. Sharpe would have had no property in the bills so 
delivered to defendants, though he might be contingently 
liable to the defendants on account thereof. It could not be 
said that such contingent liability prevented the settlement 
from being a final settlement of the partnership affairs. As 
well might it be said, that on a final settlement of a co-part- 
nership and a conveyance by one partner to another of real 
property in payment of a balance against the grantor, his 
covenants of warranty would prevent the settlement from 
being a final settlement, because of a contingent liability on 
such covenant; and that being thereafter employed to con- 
vert such property into money, he would be still engaged in 
the business of the partnership, with all the rights of a part- 
ner. In one sense Sharpe still had an interest in the drafts; 
he was interested in their collection ; that is, it was to his in- 
terest that they should be collected. But he had no property 
in the drafts, after the settlement, whether they were collected 
ornot. The fact that the sheds remained unsold at the time 
of the settlement, cannot deprive such settlement of its final 
character. An accounting had been had which included the 
sheds and everything else. A balance had been struck; 
Sharpe had executed his note for that balance, and he and 
defendants became joint owners of the sheds, plaintiff own- 
ing one-third, and the defendants two-thirds, and it was so 
written down at the time. Their respective rights therein, 
er to the proceeds thereof, did not depend upon any account- 
ing to be had between them as to other items of partnership 
property, but were as settled and complete as if they consti- 
tated the only property of the firm with no mutual accounts 
and no outstanding liabilities, and no debts to collect. But 
if the matter of the mule sheds can in any possible view Le 
considered an unsettled item, still there can be no question 
as to the right of partners to insulate or segregate any parti- 
cular transactions from the general business of the firm, and 
thus take them out of the general law of partnership. (Pars. 
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Part., 279, 282; Dakin vs. Graves, 48 N. H., 48-9; Merrill 
vs. Green, 55 N. Y., 270; 4 Mete. 562-3.) 

In every point of view then, Sharpe, after the settlement 
in May, had no further interest in the Stewart draft as a part- 
ner; it was the sole property of the defendants, and when he 
undertook its collection, he did so as their agent. It follows 
from these views that the court erred in giving the tenth and 
eleventh instructions for the plaintiff. We see no error in 
the other instructions given for plaintiff. 

We are further of opinion that the instruction given by 
the court of its own motion, was erroneous in requiring the 
jury to find that the attorneys, consulted by the defendants, 
advised the proseeutions. Counsel, learned in the Jaw, are 
the proper advisers of men in doubtful circumstances, but 
honorable men in the profession cannot be expected to ad- 
vise criminal prosecutions, or to incite civil litigation. It is 
their business to advise only as to the legal rights or liabili- 
ties arising from the facts stated to them by their clients, and 
such advice when fairly and honestly obtained, exempts the 
party who acts upon it from the imputation of acting without 
probable cause. The instruction of the court is otherwise to 
be preferred to either of those asked by defendants on this 
subject. 

We are all of opinion therefore that the judgments of the 
General and Special Terms should be reversed, and the cause 
remanded to the Special Term; and judgment will be en- 
tered accordingly. 
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AnrontA Ilenrt, Respondent, vs. Tue Granp Loner or 
Untreo Ancrent Orper or Drotps or tHe Sratre or Mis- 
sourr, and Tae Occipenrat Grove No. i6, U. A. O. D., 
Appellants. 

1. Practice, civil—Agreed statement partially omitted in bill of exceptions—Pre- 
sumption as to Judgment below. —Wiere part of an agreed statement on which 
the trial court based its finding is omitted from the bill of exceptions, the 
Supreme Court will presume that the judgment below was proper. 


Appeal from St. Louis Circuit Court. 
Jecko § Hospes, for Appellants. 
F. & L. L. Gotlschalk, tor Respondent. 
Hoven, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff, as widow of 
Joseph Henri, deceased, to recover the sum of $500, alleged 
to be due to her under the charter and by-laws of the defend- 
ant—the Occidental Grove No. 16, of the United Ancient 
Order of Druids, and the Grand Grove of said Order—which 
held in trust and controlled the disbursements of all funds 
belonging to said Occidental Grove, of which her said hus- 
band was a member at the time of his death, which by-laws 
provided, that on the death of a member, in good standing, 
who had paid all his assessments and dues, the widow or heirs 
should receive the sum of $500. 

Plaintiff alleged a compliance on the part of her husband, 
with all the requirements of the organization in relation to 
the payment of dues and assessments, and that her husband 
was a member in good standing. 

Defendants admitted their incorporation, and denied the 
other allegations of the petition. 

The case was submitted to the court upon the following 
agreed statement of facts: “It is agreed by and between the 
parties to this suit, that this cause be submitted upon the fol- 
lowing state of facts: Defendants are incorporated by act of 
the General Assembly, 1864-1865, (see p. 223) Exhibit A. 
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p. 23 to 38, incl., are the by-laws of the defendant, the Occi- 
dental Grove, No. 16. Exhibit B. are the by-laws of the de- 
fendants, governing the mutual aid fund. Exhibit C. are the 
constitution and by-laws of the defendant, the Grand Grove 
of the U. A. O. D., from page 3 to 19, inel.; and the consti- 
tution of the subordinate Groves in the State of Missonri, 
from page 20 to 30, incl. Plaintiff is the widow of Joseph 
Henri, deceased, who was, up to his death, which occurred 
on the 17th day of October, 1871, and had been for more than 
a year previously a member of the defendant, the Occidental 
Grove No. 16. He had paid up all regular dues up to the 
time of his death; but an ussessment of fifty cents, which had 
been made by said Grove, on October, 4th, 1871, remained 
unpaid at the time of his death; that the secretary of said 
Grove, on October 4th, 1871, carried a letter containing the 
notice of such assessment to the house of said Joseph Henri, 
who was sick in bed, and then gave it to the plaintiff herein. 
The plaintiff demanded the sum of five hundred dollars, on 
or about November Ist, 1871, of the defendants, and no part 
thereof has been paid. Any of the sections of the aforemen- 
tioned constitutions, by-laws and regulations may be referred 
to and read in evidence.” 

There was a finding and judgment for the plaintiff, which 
was affirmed at General Term, and defendants have appealed 
to this court. 

The agreed statement calls for three exhibits, containing 
matter according to the recitals in said statement, very mate- 
rial to a correct understanding of the rights and liabilities of 
the respective parties and essential to any intelligent review 
of the action of the Circuit Court, which exhibits are not to be 
found in the record. An agreed statement of facts is equivalent 
toa special verdict, and as all the facts submitted to the court 
below, and upon which its action was founded, are not before 
ws, we must indulge the presumption, always made and acted 
upon by this court in such cases, that the judgment ot the 
Circuit Court was right. We cannot go outside the record 
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and base our decision upon conflicting statements in the 
briefs of counsel, as to what portions of the omitted facts 
were or were not passed upon in the court below. The pe- 
tition may have been demurrable, but it states a cause of ac- 
tion, and is good after verdict. 

The judgment is affirmed ; all the judges concur. 





=) 


Marcus A. Worr, Respondent, vs. Epwarp Burerss, Appel- 
lant. 


1. Promissory note—Negligence of notary in learning whereabouts of indorser— 
Effect of —Where a notary in his endeavors to ascertain the whereabouts of 
an indorser who resided in the county of St. Louis, a few miles from the city, 
and had no place of business or particular stopping point in town, is informed 
by one Shields, at whose store the defendant occasionally stopped, and to 
whom the notary delivered notice of protest, that defendant had no place of 
business there, but lived in the country, and the notary failed to follow up 
the clue thus obtained, and failed also to make inquiry of the co-indorsers of 
the defendant, residents of the city: Held, that it was the plain duty of the 
officer to inquire of the co-indorsers where defendant was to be found, and 
having learned that he resided in the county, he should have followed up 
the clue so obtained; and that his laches absolved defendant from his liability 
as indorser. (See Gilchrist vs. Donnell, 53 Mo., 591.) 


Appeal from St. Louis Circuit Court. 
Statement by Reporter. 


I. The notary, it appears, delivered notice of protest for de- 
fendant, to Shields at his store, and that: 

II. Shields remonstrated, stating that Burgess had no place 
of business there. 


Joseph Shippen, for Appellant. 


The notary failed to exercise proper diligence. (Gilchrist 
vs. Donnell, 53 Mo., 591; Sanderson vs. Reinstadtler, 81 Mo., 
483; 1 Pet:, 578, 582; 3 Hill, 520; 28 Vt., 316; 1 Pars. 
Notes, 489, Note Y., 490.) ° 
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R. S. McDonald, for Respondent. 


I. The court below properly refused to take the case from 
the jury, the evidence conflicting as to the notury’s mexsure 
of diligence. (Winston vs. Wales, 13 Mo., 569: Hough- 
taling vs. Ball, 19 Mo.. 84; Morse vs. Maddox. 19 Mo.., 451; 
McKown vs. Craig, 39 Mo., 156: Chambers vs. McGivern, 3% 
Mo,, 202; Emmerson vs. Sturgeon, 18 Mo., 170; Rippey va, 
Friede, 26 Mo., 523.) 


Surrwoop, Judge, delivered the opinion of the court. 


Burgess is the indorser of a negotiable promissory note, on 
which he is sned, and the only question the record presents is 
in regard to the endeavor made to notify him of the default 
of the maker. While the authorities are uniform that suit- 
able exertions must be used in this respect, yet different 
courts have arrived at variant conclusions as to the guantum 
of effort necessary to be put forth in order to fill the measure 
of what the law denominates “due diligence.” Our own court, 
however, has laid down a rule on this point by which, as being 
just, easy of observance and especially applicable to the case 
ut bar, we are content to abide by. In Gilchrist vs. Donnell, 
(53 Mo., 591,) the action was brought against the defendants 
as indorsers on a note payable at the Central Savings Bank in 
St. Louis; Jefferson county in this State being their residence. 
And although the notary, after examination of the City diree- 
tory, inquiry of the bank officers, and also of a firm who had 
indorsed the note, failing to ascertain where to send the no- 
tices, placed them in the City Post Office, addressed to the 
defendants ; yet as the evidence showed from other indorsers, 
living in East St. Louis, the requisite information could have 
been obtained, it was held that reasonable diligence had not 
been exercised, and that the defendants were exonerated from 
the liability they had assumed. In the present case the de- 
fendant had no place of business in the city and no particn- 
lar stopping place when there. Sometimes he would stop at 


the Unicn Savings Association, or at Shippen’s office, or at 
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Shields’ store, but his post office was at Cheltenham, and his 
residence near that place. And his residence was known to 
two of the indorsers, Daly and Finn, residents of St. Louis, 
of whom the notary made no inquiry. In addition to that, 
although there is some discrepancy between the statements of 
Shields and of the notary, these witnesses both coneur in this, 
that the latter is told by the former, that Burgess “lived in 
the county.’ Upon receiving this information the notary 
“made no further inquiry.” It was the plain duty of that 
ofticer, under these circumstances, to have followed the clue 
thus furnished by Shields, which, if pursued, would have re- 
sulted in the necessary information. It was a part of the 
same duty, whereby the like end would have been attained, 
to have made enquiries of Finn and Daly. It follows that 
the laches of the holder has absolved the defendant from 
liability on ‘his conditional undertaking, and that the instrue- 
tion, in the nature of a demurrer to the evidence, should have 
been given. 

Judgment reversed and cause remanded; all the judges 
concur. 
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Hamitron Gamer, ef al. Respondents, vs. Cartes GiBson, 
Executor of Hamitron R. Gamarer, Appellant. 


1, Executor cannot charge more than the amount of his commissions for services 
in investing funds for the heirs and acting as attorney and agent.—Whiere an 
executor performs services as attorney or agent for his estate, as where he 
makes investments for the benefit of the heirs, or acts as their attorney in 
cises in Court or their agent in completing the building of houses, etc., he 
cannot therefor charge the estate with any amount over and above his regu- 
lur commissions, and the rule is not altered, where, instead of charging the 
amount directly against the estate, he retains its equivalent in a part of the 
property purchased. He may employ an attorney or agent, if necessary, but 
if he acts as such himself, he cannot charge for his services. 
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2 Exeentor—Power of to collect rents— Responsibility for rents collected— Report 
of referee as tu, not interfered with by Supreme Court.—Although an execu- 
tor transcends his power in taking charge of the real estate and collecting 
rents thereon, he is responsible to the estate for them. And the rule holds, 
although the rents were in fact collected by the heirs, if they acted as his 
agents and he received a commission on the collections. And as to the ques. 
tion of their agency and his right to commissions where the issue is submitted 
to referee, the Supreme Court will not disturb his finding. 

3. Executor—Investment of funds of estate in gold—Responsibility for resulting 
losses —An executor is not chargeable for losses incurred by investment in 
gold of national currency belonging to the estate, in his hands, where the trans. 
action was in good faith, more particularly where the heirs ratify and con. 
sent to the transfer. 

4. Executor—Accounts rendered— Assent of heirs to, when not binding.—Where 
the heirs expressed dissatisfaction with an account rendered them by the ex- 
ecntor, but assented to it for the avowed purpose of avoiding a difficulty, 
held, that such assent did not preclude them from afterward objecting to the 
account on his final settlement. The doctrine that a stated account is pre. 
sumed to be correct when not objected to within a reasonable time has no 
application to such a case, 


Appeal from St. Louis Circuil Court. 


Charles Gibson, pro se. 


I. All parties agree that Gibson invested $25,000 of the 
moneys of the estate in the purchase of this property, and he 
has received credit for the same in his probate settlements. 
The claim is, that in dividing the houses among Gibson and 
David and Mary Gamble, and the apportionment of the price 
to be charged to each party, their four houses were rated too 
high and Gibson’s too low. Therefore, the first question is, 
what the perfect title to all the five houses cost, and how 
much Gibson paid for all the titles. 

Services rendered by appellant in “winnowing out” the 
title were not in his capacity as executor, but as agent for 
David and Mary Gamble under their written order. He was 
acting against the will and not under it. His investment of 
the $25,000 under the order of the heirs, and the credit of 
same in his probate accounts, was the sum total of his action 
as executor. To test this, I ask, are his securities liable for 
anything beyond the payment of the money? Yet this judg- 
ment is conclusive as to them. (State vs. Holt, 27 Mo., 343.) 
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The waiver of the jurisdiction of the court below to deter- 
mine the questions, is no acknowledgment that the services 
were rendered as executor. 

II. The estate being solvent, the onus proband? is on the 
heirs to show affirmatively that the executor actually col- 
lected the rents, or, at least, that he, and not the heirs were 
in charge of the real estate. (Chambers vs. Wright, 40 Mo., 
485; Aubuchon vs. Long, 23 Mo., 99.) 

The executor having no interest in the real estate, or its 
produce, and having nothing to do with it, the Probate Court 
has no jurisdiction over the subject, further than to take 
proof of how much rent the executor actually received. 
The report shows that H. Gamble and D.C. Gamble were 
in charge of the real estate. The whole deficit occurred dur- 
ing the tine D. C. Gamble was in control—from October, 
1864 to April, 1865—and therefore, he, and not the executor, 
should be charged with the deficit. 

III. Under the fourth exception, the referee finds “ the 
whole amount collected by David C. Gamble to be fifteen 
hundred and twenty-five dollars.” Now, if the executor be 
responsible, it is on the theory that Gamble was in charge as 
his agent, or rent collector, and, if so, he cannot ask the 
court to presume that Gibson collected all the rents as exec- 
utor, and not to presume that he collected all of them as 
agent. 

IV. Ifthe finding be correct, and the executor is chargeable 
with the rents in gross, the referee erred in not allowing him 
his commissions of five per cent. on the whole amount, 

V. The executor, in his purehase of the gold, was acting as 
trustee for the benefit of others, and having acted in good 
faith and with reasonable discretion should be treated with 
great tenderness. (Fudge vs. Durn, 51 Mo., 264; Tiff. & Bull. 
Trusts & Tr., 599.) 

Appellant had verbal authorization from D. C. Gamble, 
during his minority, to make the investment, and after he 
became of age, when appellant rendered him an account of 
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the investment in which the “loss” was “included,” David gave 
him a receipt to cover the balance. He not only gave the 
receipt, but the gold bought was sold and proceeds entered 
to his credit, and he accepted the benefit of that credit. No 
exception was taken, nor objection raised, till the final settie- 
ment, five years afterward. He cannot now question the 
propriety of the investment. (Highly vs. Barron, 49 Mo., 
107; Ferguson vs. Bell, 17 Mo., 347; Marshall vs. Fulton, 
10 Wal., 684; see also, Pars. Contr., § 3, p. 49; Philip vs. 
selden, 2 Edw. Ch. Rep., p. 1; Davis vs. Spurling, 1 Tenn., 
199; S.C., 1 Russ. and M., 64; Botifeur vs. Wyman, 1 Me- 
Cord Ch., 161; Kronenberger vs. Binz, 56 Mo., 121; Jacob 
vs. Emmetts, 11 Paige, 145; Larne vs. White & M. Korn, 
8 Dana, 46; Langdon vs. Roane, 6 Ala., 527; Carroll vs. 
Paul, 16 Mo., 241; May vs. Kloss, 44 Mo.,301; Wade vs, 
Emerson, 17 Mo., 269; Thompson vs. Bennett, 34 -Mo., 
479; Grumley vs. Webb, 48 Mo., 578; Campbell vs. Jolin- 
son, 44 Mo., 247; Gibson vs. Hanna, 12 Mo., 165.) 

Miller’s receipt for $3,500 in gold was also given in settle- 
ment of balance due appellant, pro tanfo, and the receipt 
was allowed in his annual settlement in 1867, and no excep- 
tion to the investment taken for two years afterwards. The 
parties “reached an understanding.” and were “willing to call 
it square.” Mr. Miller was not entirely satisfied, but did not 
wish any family disturbances or difficulty, and wrote across 
the face of the account “ satisfactory,” and signed it at the 
suggestion of Gibson. No one who makes a compromise is 
“entirely satisfied.” The very idea of a compromise sett!ement 
is to “eall it square,” whether entirely satisfactory or not. No 
settlement will ever be binding if this point is good law. 

At all events, interest should not be charged. (Madden vs. 
Madden, 27 Mo., 544; Clyce vs. Anderson, 40 Mo., 37.) 


4. J. P. Garesche, for Appellant. 


I. Upon the statement of facts found, the Supreme Court will 
see if the statement warrants the conclusion of law as pro- 
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nounced by the court. (Skinner vs. Ellington, 15 Mo., 489; 
Bates vs. Bowen, 17 Mo., 553; Hays vs. Hays, 26 Mo., 123; 
Wertheimer vs. City of Booneville, 29 Mo., 257; Smith vs. 
Harris, 43 Mo., 564; Gambs vs. Cov. Mut. Life Ins. Co., 50 
Mo., 47; State vs. Sullivan, 51 Mo., 528.) 

The report of the referee stands in attitude of a special 
verdict. (Western Boatm. Ben. Ass’n vs. Kribben, 48 Mo., 
41; Franz vs. Detrich, 49 Mo., 95.) Hence, when findings 
of facts do not justify the judgment, the Supreme Court will 
reverse, and this in absence of any exceptions, or even a mo- 
tion for review. (Shore vs, Coons, 24 Mo., 556.) 

II. The finding of the referee shows, that shortly after 
qualifying, the executor turned over title papers and real es- 
tate to the devisees, allowing them to collect rents; and that 
he charged in his settlements only those reported to him. In 
acase like this, where the estate is solvent, he cannot be 
held for more (Bompart’s Adm’r vs. Lucas, 21 Mo., 604.) 
The real estate and collection of rents thereon, belonged to 
the heirs. (Masterson vs. Girard and heirs, 10 Ala., 60; Bul- 
lock vs. Sneed. 13 Sm. and M., p. 294; Stinson vs. Stinson, 
88 Me., 594; Haslage vs. Krugh, 25 Penn.. 97; Aubuchon 
vs. Long. 23 Mo., 91 ; City of Booneville vs. Ormrod, 26 Mo., 
193; Chambers vs. Wright’s Adm’r, 40 Mo., 485; Me- 
Glothlin’s Adm’r vs. Hemery, 44 Mo.. 350.) 

III. The executor was not responsible for losses caused by 
his investment in gold. (Kee’s Ex’r vs. Kee’s Creditors, 2 
Grat., 116; Rowan vs. Kilpatrick, 14 [ll.,12; Elliott vs. Car- 
ter, 9 Gratt., 559; Wilkinson vs. Stafford, 1 Ves., 32; Vez 
vs. Emery, 5 Ves., 141; Powell vs. Evans,5 Ves., 839; Pow- 
ell vs. Stratton, 11 Grat., 801; Davis vs. Harsman, 21 Grat., 
200; Brun. Ap., 57 Pa., 52; Houston vs. Deloach, 43 Ala., 
372; Horine vs. Horine, adm’r, 11 Mo., 652; Fudge vs. Durn, 
51 Mo., 267.) 

IV. But even if investment cannot be sanctioned, the fault 
has been condoned. The accounts rendered by the executor 
to the parties, in which this loss on gold was credited to the ex- 
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ecutor, were without any objection for nearly two years. (Sto, 
Ag., 239, 244, 253, 255, 258 ; Crutchfield vs. Haynes, 14 Ala., 
53; Waring, Ex’r vs. Purcell, Ex’r, 1 Hill’s Ch. R., 202; 
Colbert vs. Daniel, 32 Ala., 322; Dugan vs. Hollins, 11 Ma., 
80; 11 Paige, 145; Lane vs. White & McKoin, 8 Dana, 46; 
Langdon vs. Roane’s Adm’r, 6 Ala, p. 521; Phillips vs, 
Baldwin, 2 Edw., 1; Powell vs. Powell, 10 Ala. Chy., 912; 
Shepherd vs. State Bk., 15 Mo., 151; Freeland vs. Harn, 
7 Cr., 151; 1 Seret. & R., 406; Sherman vs. Sherman, 2 Vern., 
176; Willis vs. Farnagau,2 Atk., 251; Carroll vs. Paul, 16 
Mo., 241; Wade vs. Emerson, 17 Mo., 269; Moore vs. Al- 
bright, 30 Mo., 250; May vs. Kloss,44 Mo., 801; Thomp- 
son vs. Bennett, 34 Mo., 479; Kronenberger vs. Binz, 56 
Mo., 122. 


Lackland, Martin & Lackland, tor Respondent. 





I. From the report of the referee under the third exception 
it appears that the executor invested the surplus funds of the 
estate in the purchase of real estate, in pursuance of a power 
in the will. He purchased five houses of nearly eqnal value 
for $25,500. Four of these houses he had conveyed to the 
heirs, the fifth one to himself. He took credit in his account 
for $25.000 as the cost of the four houses. This gave him 
the fifth house, worth $5,000, for about $500. The name 
given to this operation in equity, is “ fraud.” 

The fact that he subsequently pretended to equalize the 
value of his acquisition with the other houses, by charging 
the heirs for legal services they never heard of, does not re. 
lieve transaction of its original character. It is only the ad- 
dition of another frand on the heirs. An executor or othe 
trustee has no right to charge his estate for professional ser 
vices rendered by himself. (Burris vs. Paige, 1 Kev’s $7; 
Moore vs. Frowd, 84 Myl. & Cr., 45; In v. Sherwood. 3 
Bexv., 338: Collins Vs. Carey, 2 Beav., 128; Seatterwood v8. 
Harrison, Mosley, 128; Sheriff vs. Axa, 4 Russel, 33.) 
Besides, the heirs never could tind out that he had rendered 
any services. 
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II. Under the fourth and fifth exceptions, the executor was 
held responsible for the rents. He held a fiduciary relation 
to the real estate. (Wagn. Stat., 84, § 2; Wagn. Stat., 89, §§ 
49, 50; Rogers vs. Rogers, 1 Hopk., 515; Rogers vs. Rogers, 
1 Paige, ch. 188.) 

Where in fact he retains charge of the realty and collects 
the rents he is accountable as executor for them. (Campbell 
vs. Johns, 1 Sandf. Ch., 148; Stears vs. Stears, 1 Pick., 157.) 

III. Under the seventh exception, the executor is charge- 
able for loss by reason of his unauthorized investment of the 
funds of the estate in the purchase of gold. (Quicks, Ex’r vs. 
Fisher, 1 Stock, N. J., 802; Worrel’s Appeal, 23 Penn., 44; 
Ringgold vs. Ringgold, 1 Har. & G., 11; Whitney vs. Smith 
Law Rep., 4 Ch. App., 513; Fisher vs. Gilpin, 38 L. J. 
ch. N. 8., 230; Hall vs. Hall, 43 Ala., 488; Pitts vs. Single- 
ton, 44 Ala., 363; Kincade vs. Conley, 64 N. C., 387; Bruce 
vs. Strickland, 47 Ala., 192.) 

It appears from the report that the executor deposited the 
funds of the estate in his own name in the Boatmen’s Institu- 
tion along with his private funds. This was a conversion to 
his own use. (Peyton vs. Smith, 2 Dev. & Batt., 325; Free- 
man vs. Fowler, 3 Meriv., 29; Dirker vs. Somers, 2 My. & 
R., 655 ; Ferris vs. Townshend, 1 Brown’s Ch., 384; Massey 
vs. Bonner, 4 Mod., 414; Sutton vs. Schack, 1 Russ. Ch., 17; 
Mumford vs. Mumford, 6 John. Ch., 17; Case vs. Able, 1 
Paige, 403; Garnier vs. Gardner, 12 Ed. Ch. 128; Beverly 
vs. Miller, 6 Mumf., 99; Clark vs. Tepping, 9 Beard, 284; 
Duffey vs. Duncan, 35 N. Y., 187.) 

By this method of keeping the account it was impossible to 
tell whether the speculation was for the estate or for the exe- 
cutor. But when we consider that the loss was charged 
against the estate, and none of it on the executor, we are 
deeply impressed with the suspicion that if the speculation 
had resulted in a success, the estate would not have heard of 
it. Certainly the accounts were so kept that they could not 
have claimed it. 
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IV. The record before this court is only a fragment of the 
referee’s report. The testimonywas studiously excluded from 
the bill of exceptions. (Wagn. Stat., 148,§ 40.) The excep- 
tions to the report are all based upon an erroneous finding, 
This cannot be reviewed without the testimony in the record, 
(Jn re Grove, 10 Sim., 574; 2 Dan. Ch., 1299 ; Perry vs. Mag- 
wire, 31 Mo., 284.) Even though a referee’s report be likened 
to the verdict of a jury, (Western Boatmen’s Bk. vs. Kribben, 
4S Mo., 37; Franz vs. Deitrick, 49 Mo., 95) the evidence 
should be present to determine the objections to it. 

It is true, a verdict may be set aside where it is contradiv- 
tory in itself. (Potter vs. Hescox, 830 Conn., 508.) So, alse, 
may a referee’s report be set aside where it is contradictorr 
on its face without reference to the evidence. (Shore vs, 
Coons, 24 Mo., 556.) 

There is no inconsistent finding in the report. Where this 
objection is to be taken advantage of, it must be urged by aa 
appropriate motion. (Bigelow vs. N. M. R. R.. 48 Mo., 510; 
Clark’s Adm’r vs. Hann. & St. Joe. R. R., 36 Mo., 215.) 


Waener, Judge, delivered the opinion of the court. 


The record shows that Hamilton R. Gamble died on the 
31st of January, 1864, leaving a large and valuable estate. 
His heirs were his widow, Caroline Gamble, and three chil- 
dren, Hamilton, who was then of age, Mary C., who becare 
of age on the 31st of March, 1864, and married Edgar Miller 
on the 28th of November, 1865, and David C., who attained 
his majority September 16th, 1865. He made a will by 
which the defendant Gibson and John D. Coulter were ap- 
pointed executors; the defendant alone qualified and took 
possession of the property, and proceeded to administer on 
the estate. At his final settlement certain exceptions were 
made to his accounts by'the three children, the widow in the 
meantime having died, and upon a hearing in the Probate 
Court, a judgment was rendered from which he appealed. 

In the Circuit Court, the whole question was committed to 
a referee to hear the evidence and take and state an account. 
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Upon the coming in of the report, the defendant made excep- 
tions to different items contained in it, which were overruled, 
and he has brought the case here for review. 

The evidence does not accompany the report in the trans- 
eript filed in this court, and we can therefore only notice the 
conclusions of the referee on the facts as found by him. 

It seems that at the request of the heirs the executor 
was directed to invest an amount of money for Mary C. Mil- 
ler and David C. Gamble in real estate. He purchased five 
houses in the city of St. Louis, on Clark Avenue, for $27,075. 
He conveyed two of them to Mrs. Miller, valued each at $7,- 
875 ; two others to D. C. Gamble, valued each at $5,125, and 
retained the fifth one, which the referee finds to be of the 
value of $4,006, for himself. The four houses conveyed to the 
heirs, were, therefore, counted at $25,000 and thus he charged 
himself with only $2,075 for his house, and claimed that he 
was entitled to the house on account of extra services he had 
rendered in perfecting the title to the premises, making com- 
promises, superintending their completion, ete. For his own 
personal services he asked to be allowed $2,000 for attending 
to the transaction. The referee disallowed the claim, and 
charged him with the value of the house. I entertain no 
doubt about the correctness of this decision. His superintend- 
ing the completion of the houses, examining and perfecting 
the title, were all acts done by him in an official character. 

In the investment of the funds of the estate in the pur- 
chase of the property, he was acting as executor, and an exe- 
cutor or trustee cannot obtain a personal advantage out of his 
trust. The commissions that the law or courts allow him, 
is the extent of his compensation. He may employ the ser- 
vices of an agent or attorney, if necessary, and pay for them 
out of the estate, but if he undertakes to act in such capaci- 
ties himself for the estate, he can receive no compensation. 
This rule is so strict, that it has been held, that if the trustee 
has a partner and employs such partner, no charge can be 
made by the firm. (Collin vs. Carey, 2 Beav., 128; Lincoln 

vs. Winson, 9 Hare, 158; Christophers vs. White, 10 Beav., 
S8—vVOoL. LIX. 
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523; Lyon vs. Baker, 5 DeG. & Sm., 622; Manson vs. Baille, 
2 Maq. H. L. Ca., 80.) But if the trustee is excluded from 
all participation in the compensation, then his partner may 
be paid for services like any other person. (Burze vs. Bur- 
ton, 2 Hare, 373.) A trustee has been refused compensation 
as solicitor for professional services rendered by himself, for 
himself, as trustee on the ground that no man can make a 
contract with himself. (Edmonds vs. Crenshaw, Harp. 232; 
Jenckins vs. Fickling, 4 Des., 470; Mayer vs. Galluchet, 6 
Rich. Eq., 2.) 

When the defendant assumed the burden of investing the 
money for the benefit of the heirs, he excluded himself from 
obtaining anything more than the statutory remuneration, 
It will not do to say that no charge was made against the 
estate or the heirs for these services. The answer is, that they 
were applied towards the payment of the house that the 
executor kept, and that was virtually charging them against 
the estate as the effect was to make the heirs pay so much 
more for their houses than they otherwise would have done, 
The executor, it appears, charged his commission and got 
eredit for it, and that is all the Jaw will permit him to retain. 

The fourth and fifth exceptions may be considered together. 
They both relate to the collection of rents. In the fourth 
exception, it is alleged that the executor has taken credit in 
his accounts for a certain amount of rents as distributed by 
him to the heirs with which he never charged the debit side 
of his account. In the fifth exception it is averred that he 
ought to be charged with an amount of rents unaccounted 
for. The real estate was partitioned in January, 1866, and 
the reteree holds him responsible for the rents up to that 
time. This was done on the ground that he had charge of 
the rents till partition was made. The general principle is 
that the realty descends to the heirs, and that the executor 
has nothing to do with it except in case of deficiency of assets, 
but where as matter of fact he does retain the charge of it 
and collects the rents, he is responsible for them as executor. 
We cannot go behind the finding of the referee in this mat- 
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ter. The executor contends that the rents during a portion 
of the period were collected by the heirs, and therefore he is 
not liable for them. But they were acting as his agents, and 
he has credited himself with commissions on all the rents 
collected by them as well as himself. If they took upon 
themselves the burden of collecting the rents and distributing 
the same among themselves independent of him, then most 
certainly he is not entitled to any commissions for the amount 
so collected ; but if the collection was made for him, entitling 
him to commissions, then he should account for the same on 
the settlement. The finding of the referee we must presume 
was made upon sufficient evidence and there is nothing in 
the record, which would justify its disturbance in this respect. 

The seventh exception is the most material one, and that 
isin reference to an investment made by the executor in gold. 
It appears that in the summer of 1864, the executor was in 
feeble health, and was about to depart for Minnesota, to be 
gone till in the fall. He had money in his hands belonging 
to the estate which consisted of the national currency of the 
government. It was greatly depreciated in value as com- 
pared with gold, and was constantly fluctuating. A mone- 
tary crisis was feared, and it was hard to foretell the result. 
His testator had in his life time invested in gold as a precan- 
tionary measure, and had at the time of his death $20,000 on 
special deposit in bank. This gold the heirs directed the 
executor to retain on special deposit. The executor himself 
was carrying gold on his own private account, and he con- 
sulted J. D. Coulter, who was a friend of the family and one 
of the executors named in the will, who advised him to pur- 
chase the gold to make the assets secure. He accordingly 
did purchase some gold, and it turned out that there was a 
loss on it. The referee finds that he acted in entire good 
faith, but still charges him with the loss. 

The general doctrine is, that a trustee has no power to 
change the character of the trust fund, and if a change be 
deemed necessary, or for the interest of the beneficiary, the 
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permission or sanction of the court should be obtained, This 
rule is necessary for the preservation of the fund. 

The temptations to tamper with the fund by a trustee are 
so powerful and so numerous, the hopes of bettering the es. 
tate so often prove delusive, that the power of changing the 
character of the fund is most safely reposed in the discretion 
of judicial tribunals. This is the invariable rule in reference 
to converting money into real estate, or real estate into money, 
There the character is wholly changed, and it can only be 
done by delegating the authority in the instrument creating 
the trust, or in other instances by the sanction of the court. — 

The courts in Alabama and North Carolina have recent} 
held, that where an executor or administrator converted the - 
assets of the estate into confederate money, or confederats 
bonds, he was not exonerated from accounting for the same 
upon his final settlement. But those cases are not parall+] 


with this. 


There the conversion was in funds which had ng 


value outside their territorial limits, and were greatly depri» 
ciated there, with a prospect of becoming entirely worthlevs 
upon the termination of a civil strife then raging. Here, 't 
was changing one form of money for another, a currency th:} 
was variable and fluctuating in its character for one that coul | 
suffer no depreciation, that possessed a fixed and permanent 
standard throughout the habitable globe. Exigencies may 
arise in which trustees are bound to assume responsibilities 
in order to protect the trust fund, and although they are held 
to great strictness in its management, they will not be dealt 
harshly with, when it appears they have acted in good faith. 
In the present case the testator in his lifetime turned his 
ready money largely into gold, which he kept on special de- 
posit on account of his fears of the national currency. The 
executor did the same thing in regard to his own private 
affairs, and the most prudent men in the country pursned the 
same course. The intention was certainly good. In addition 
to all this the heirs acquiesced after they were al] of age, and 
with a full knowledge of the facts when the accounts were 
rendered, they not only made no objection, but one of them 
gave a receipt for his share, thus ratifying the transaction. 
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Under all these circumstances I think it would be inequitable 
to charge the executor with the loss, and that the referee de- 
cided wrongly. 

It is insisted that the heirs should not be allowed to object 
to the settlement, because the executor had previously ren- 
dered them an account covering all the matters in contro- 
versy, and they declared that it was satisfactory. But I am 
not of this opinion. Itis true they did assent to it, because 
they said they wanted no difficulty, but at the same time a 
dissatisfaction was expressed. This did not preclude them 
from making their objections at the settlement. The doctrine 
that astated account is presumed to be correct when rendered, 
and objections are not made within a reasonable time, has no 
application to a case of this kind. 

These are all the material questions excepted to. Some 
minor points have been discussed, but from the facts ag found 
we cannot say that the referee erred in his conclusions. But 
for the error in charging on the loss of the gold purchase, the 
judgment should be reversed, and the cause remanded. 

All the judges concur. 
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